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1. CALL TO ORDER
| ROLL CALL

M. APPROVAL OF MINUTES
January 25, 2017

IV. NEW BUSINESS
A. Pending Court Cases

V. REPORTS
A. Director

VI. ADJOURNMENT
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- NASA shifts plan for Jupiter probe
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Change in
response to engine
difficulties
By Amina Khan
Los™ Angeles Tfrnes

The team hehlnd NASA's Juno
spacecraft hai made a key change
to its operating plan. For the rest
of its primary planned mission, the
satellite will continue to cifcllupl-
ter In jts.long 53-day orbits instead
of transitianing to shorter 14-day
cycles. .

The decision, made in response to
technical difficulties with the plumb-
ing ior.the spacecraft's main engine,
cuts diwn the number of sclence
orbits Juno can make from about 32
to 12, Butlin many ways the change

Nybakken, Junc's project manager
at the Jet Propuision Lal

Juno entered Jupiter's orblt last
year after a five-year journey. The
mission’s goal: to probe the many
mysteries of the solar system’s most
massive planat; like the compasition
of its core and the behavior of its
powerful magnetosphare,

The answers to such questions
could offer new Insight into the
composition and. evolufion of the
early solar, system,

The spacecraft began circling Jupi-
terinlong, 53:day orbits, and Waz set
to push itself into shorter two-week
orblts|soon after. That would have
allawed itiofly close over the surface
{about 2,600 miles) more fres'_ntly
during the mission, originally’set ta
end in February 2018,

Buttwo helium checkvalves for the
main engine had started to respond
too slowly. This meant/that if the

setitdnuraerenassasnas TrePANIEIEIRIRLRS

‘ ﬁ “Sometimes
you make lem-

onade when you have
lemons - or when
you appear to have

lemons.”
- Rick Nybalden,
Junc profect manager

Feteutsasiteitvenrrsene ELLCCTE YT T PP I

thatattemptingthe maneuverwasn't
worth the risk {o the missjon overall.
The longer, orbits won't hurt the
science, sald Scoft Bolton, Juno’s
principal investigator from South-
west Research Institute. Thera might
be added benefits. With the longer:
orbits, the spacecraft will now ke
able to study the

planet’s core (if it does has one).

“You have everything that you had
i the original missian; and you have
all[ihese additional things that you
didn't have before,” 8oiton said. *So
that's just a bit of luck”

Asabonus, the Ionger orbits cause
less radiatjon damage fo the space-
craft than short two-week: orbits
wouldhave._‘l‘hatmeansluﬂpdeesn’t
necessarily have to be crashed into
Juplter by early 2018, as originally
planned - a maye l.hat was designed
to keep the satellite from falling into
and|contaminating potentially life-
friency worlds such as the icy moon
Eurcpa.

Juno's current plan allows it to
operate through July 2018 - which
would allow for only 12 sclence
orbits instead of the more than 30
in_tha original plan. However, with

less fear of radiation

maore distant parts

damage, it's' possi-

might (allow for. better science, team tried to push the spacecraft of Jupliter's magne- G Mlsslon goal tie that the space-
mission team members sald. into the two-week orbit, they could tosphere In a way Jungertered Jupiersortilast CTRIL COUld end up
“Sometimes you make |lemonade risk sending it off-course. that it could nothave mmm making many more
when you have lemons - orwhenyou  After reviewing their options, before. Andbecause The s qosi; ko'probs  orbits around the
appear to have lemons,” said Rick. Nybakken said, the team decided of eventual changes ‘*"""‘L"wd""ﬂm gas glant.
in its relative orien- .h""",h,' ! composionof e cors_BUt  that  decl-
tation to Earth over and it betaivior of ks powerkd  slon l;kup to NASA,
time, the spacecraft FiagntCaniacy Nybakken said, and
mmm;ﬂg:ﬁ?mm should be able to at a later date. For
K| -Ta get more precise measurements of  now, the team Is inoking forward to
et sseniyess | Juplter's gravitational field - which Juno's next ciose pass above the gas
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Indian farmers spice up market for orgamc Himalayan crops £

GANGTOK, india(ThomsonReuters
Foundation) - Decades after farmers
on ndia's plains flocked to the "Graen
Revolution,” refiant on chemh:a'l fertil-
fzers to drive agriculturat the
northeast Himalayan state of Sikkim
s trying its luck with organic farm-
fng - a pull for.young, green-minded
entrepreneurs wha could help get the
produce to market.

Last year Sikkim was. declared 100
percent organic by the Indian govern-
ment, while across the country,
organic farming is growing rapldly.

india has the world 'S highest number
oforganicproducersat650,000,crover

a quarter of the global total, according. |

tothe Europe-based Research Institute
of Crganic Agriculture,

Abhinandan Dhakal, 28, who lives
In Sikkim's state capital Gangtak, has
invested 3.4 milljon rupees ($50,959)
over four years, as well as his time and
energy in laying the foundations for
an organic business growing and sell-
ing Peruvian ground apgle, or yaco,
a crisp, sweet-tasting tuber.

"l have always been passionate
about rural livelihoods,” said Dhakal,
who joined an organization helping
farmers in Tanzania after finlshing his
studies in environmental economics.
Two years later, he returned to Sikkim
with the ambition of bacoming an
agricultural entrepreneur.

To capitalize on Sikkim's organic
istatus and stand out from the field,

he decided to focus on yacen, a high-

value product that is often eaten raw  Sikkim how to cultivate and sell the
or consumed for.its health benefitsin  tuber,

the form of syrup and pawder.

Australian bushfires threaten
properties, close roads

SYDNEY. (Reuters) - Mustralian
authorities ordered the evacuation of
some sparsely populated rural areas
of New South Wiles on Sundsy as
bushfires, fanned by extreme heat and
strong winds, raged across the state,
threatening hmumd closing roads.

‘A heat 'wave on ‘s east
coast saw temperstures hit o records
in some parts of the stats, creating
conditions  that' oficials said wers
mml than thosa preceding Victorla's

2006 “Black Saturday™ fires, Austra-
lia's worst bush fire event that killed
173 people.

“Thisis the worst day we have seenin
the history of New South Wales when
It comes to fire danger ratings and fire
conditions,” Shane Fitzsimmons, the

state’s rural fire chief, told reporters.

The areas hit by fires are hundreds
of kilometers from Sydney, the state
capital,

Fitzsimmans said thare were uncon-
ﬂrr;ed reports of homs, farm she:;
and machinery being destroyed
fast-moying

o g fires ‘breaking contain-

There were no reports of injurizs,
but some firefighters were suffering
from heat-refated fasues,

Temperatures climbed asbove 45
degrees Celsius (113 degrees Fahr-
enhelt) in some parts. Dry and hot
northwesterly wirds coming from
Austraila’s desert centre, some up to
75 kilometers an hour (about 46 miles
per hour), were fanning the bushfires.

He has taught other farmers in east and hasa great demand in the market,
especiailyautside India," Dhakal said,
noting its popularity in the Middle

“Ground apple grows only. i hills

East)Europe, Singapore and Australia.
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DIPATTAMENTON MINANEHAN TANO’
(Department of Land Management)

KUMISION | TANO’ SAINA-TA

{Guahan Ancestral Lands Commission)

EDDIE BAZA CALVO
Govemor

MICHAEL J.B. BORJA
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Lleutenant Govemor

DAVID V. CAMACHO
Deputy Director

GALC COMMISSION MEETING MINUTES
Department of Land Management Conference Room
3" Floor, ITC Building, Tamuning
Wednesday January 25, 2017 | 2:05pm to 5:35pm

I. CALL TO ORDER
Meeting was called to order at 2:07pm by Chairman Anthony Ada

Chairman Anthony Ada: In Compliance with public law 24-109, Guam Ancestral
Lands Commission published the public meeting announcement on Wednesday,
January 18, 2017 and Monday, January 23, 2017 in the Guam Daily Post.

Il. Roll Call

Present were Chairman Anthony Ada, Vice-Chairman Ronald T. Laguana-absent,
Secretary Maria Cruz, Commissioner Ronald Eclavea, Commissioner Anita F.
Orlino, Commissioner Antonio Sablan, Commissioner Louisa M. Wessling, Director
Michael Borja, Deputy Director David Camacho, Land Administrator Margarita
Borja, Karen Charfauros, Land Agent, Kristan Finney, Attorney-absent.

Chairman Anthony Ada: This meeting is called to order. We move to the approval
of the minutes.

lll. Approval of Minutes
A. November 30, 2016

Commissioner Antonio Sablan: | move to approve the minutes.
Commissioner Ronald Eclavea: | second the motion.

Chairman Anthony Ada: There is a motion to approve the minutes and seconded,
all approve say “aye”

All Commissioners: “aye”.
Chairman Anthony Ada: Minutes are approved. Moving to old business there is

an item not placed on the agenda, we have attorney, Sandra Miller, from the
Governor’s office, and she wants to make a presentation or discussion.



Attorney Sandra Cruz Miller: Thank you Mr. Chairman my name is Sandra Cruz Miller, | am the
legal counsel from the office of the Governor, | am her to report to the commission some things
they may have known or not known about the on-going litigation regarding the Torres Estate.
There are three separate lawsuits, 1 think, | am here specifically here for civil case 1235-12 that is
the lawsuit where the Attorney General's Office was disqualified and as a result the commission
and the government of Guam has no legal counsel or representation in that case so on behalf of
the commission and the order of Judge Anita Sukola the Office of the Governor put out an RFP to
try and seek a lawyer to prosecute civil case 1235-12 and we got no response. We advertised
that RFP twice you may have seen it, we reported back to the Judge that no one responded
voluntarily but the Judge has the inherent authority to appoint a lawyer to represent the
Government of Guam. The Estate has vehemently objected and has instead moved the Court to
dismiss 1235 in its entirety if 1235 is dismissed that means the Commission has failed to
prosecute its case because as the plaintiff the Government of Guam has the burden of pushing
its case along and if it is not doing that then it is subject to dismissal under the rules of the Court
and under the law. So there is a hearing tomorrow before Judge Sukola at 10 am and at that
hearing she will hear argument for and against dismissing civil case 1235-12 and/or or using her
power to appoint an unwilling volunteer from the local Guam Bar. 1don’t know what the Judge is
going to do, | do not represent the Commission | only represent the Governor and his interest, the
only reason | was showing up because | was ordered too by the Judge because without the
Attorney General Guam law has no mechanism in place as to what to do when she is out. So it
just fell to the Governor as the head of the executive branch to step in, | am going to recommend
to the Judge that instead of dismissing that lawsuit to give the parties a chance to talk it out and
see if they can come up with a mutual solution. My concern from my initial review the government
has some good arguments and it would not be in the best interest of the territory to have these
pulled out from underneath us, when | say “us” | mean the Government of Guam and the Territory
of Guam as a whole. So that is what is happening in that case. The AG should be reporting this
but because they are disqualified they are unable to participate in that | think the AG is involved in
the two other lawsuits that are on-going but all of them are inter-related. just so you know the AG
has appealed her disqualification to the Guam Supreme Court, the Guam Supreme Court has
accepted that appeal but it is going to be at least another year before you see a decision out of
that, they may uphold the AG’s disqualification or they may not but you are looking at a couple
more years of litigation of civil case 1235-12 and you throw in the other two into the mix and you
see how they are all inter-related | wouldn't be surprised if the whole thing continued for a while. |
just wanted to report this since the Attorney General is unable to do that.

Commissioner Antonio Sablan: Can you give me a synopsis of what 1235 is?

Attorney Sandra Cruz Miller: 1235, again | am just pulled in from the side, it is the money......
Commissioner Antonio Sablan: Releasing the fund to the Estate

Attorney Sandra Cruz Miller: Yeah! There were two lots at Micronesia Mall, there was
supposed to be a sale of them | was told the property was a significant piece of property and it
was given over to the estate by the commission and there was some kind of an error in the
payment so in other words the Govemment of Guam has sued the Estate for the return of those
lands in retum of payment because | think what happened is the Estate sold those lands to a third
party before the Government made its request for return, | wish | knew a little bit more about it.
Commissioner Antonio Sablan: That is it for that particular case or does it involve the other
property.
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Attorney Sandra Cruz Miller: | believe sir that they are all related, this is all one big related type
of deal, each one stands alone they are all separate.

Commissioner Antonio Sablan: The Attorey General is taking this to the Supreme Court and

we are trying to make a decision down here pending the Supreme Court appeal will Sukola make
a ruling pending the Supreme Court appeal?

Attorney Sandra Cruz Miller: Yeah. She will because in order for her to not make any decision
pending the decision of the Supreme Court there has to be a stay, meaning you have to stay the
lower court pending the higher court decision and there is no stay. In the meantime the Superior
Court continues, | heard from the AG’s office that their appeal will be heard but | think the next
session is not until October and then they take some time to make a decision | am sorry the next
session will be around April and you won't see a decision until August at the earliest or
September that is just my estimate of the time then you hear back on the AG's disqualification

once we hit that point once the decision comes out either you are back in business or we are still
out of it.

Commissioner Antonio Sablan: What media did the Governor’s office publish this RFP?

Attorney Sandra Cruz Miller: We advertised it twice in The Post, the Varieties of the Guam
Post. That is where all Governor's RFP’s are placed.

Chairman Anthony Ada: Just for the record what days were those advertised?

Attorney Sandra Cruz Miller: | have them sir, | can email them to the Commission. | believe
one was November 14 or something the other was November 28 and then we went back to court
in December and | reported this. She kind of got upset and said she couldn't believe that nobody
would answer and that lead to briefings and motions whether to dismiss the case or shouid she
appoint someone herself that hearing is tomorrow.

Chairman Anthony Ada: When you refer to the AG's office who are you communicating with?
Attorney Sandra Cruz Miller: The Attorney representing the government of Guam is David
Highsmith. He is also the same one who has filed the appeal, the appeal was accepted but it will
be a while before you get a decision.

Chairman Anthony Ada: | don't think any of us were given copies of the proceedings, the
decision to disqualify the AG’s Office can we get that too?

Attorney Sandra Cruz Miller: Yeah! That decision came out almost a year ago that was in
February or March 2016 is when the AG got disqualified that is why the Estate is saying this is
going on long enough with Government of Guam not doing its part to resolve it or move it along,
the burden is on the plaintiff who is the Government of Guam it is not the Estate to defend. So
you need a copy? That should have been provided.

Deputy Director David Camacho: David Highsmith gave us a report on that.

Chairman Anthony Ada: That was a memo and he just put paragraphs on each ...................

Deputy Director David Camacho: That was in his report.



Attorney Sandra Cruz Miller: | can re-send copies.
Chairman Anthony Ada: Is this the actual court decision?

Director Michael Borja: We will get you a copy sent to you but | know we did get copies and |
thought it was provided.

Commissioner Maria Cruz: so 1235 is strictly about the distribution of funds?

Attorney Sandra Cruz Miller: You know ma'am, | believe so, | am not the Attomey of record in
this case. This is a long and lengthy case, boxes are huge and | have not gone over them but |
do believe this is about the distribution.

Commissioner Ronald Eclavea: Of the three cases you are not sure this is the one dealing

Attorney Sandra Cruz Miller: | am 85% sure.
Commissioner Ronald Eclavea: We will verify.
Commissioner Maria Cruz: The hearing is tomorrow.

Attorney Sandra Cruz Miller: The hearing tomorrow is about can she appoint somebody to
represent the Commission.

Commissioner Ronald Eclavea: On those cases that we are not disqualified from
Attorney Sandra Cruz Miller: Those other cases the AG still represents the Government.

Chairman Anthony Ada: You say these cases are related how could one be disqualified and the
others are okay?

Attorney Sandra Cruz Miller: | am not sure this is what was told to me by Mr. Highsmith who
has represented the Commission on all three.

Chairman Anthony Ada: When you first started you mentioned the Micronesia Mall that one has
already been settled what | understand the settlement was half and half, the other case regarding
distribution of funds that is at Tangissan.

Attorney Sandra Cruz Miller: Again Mr. Chairman | never seen the pleadings other than 1235
that is the only one | had access to and have seen and my job was to find a lawyer to represent
you.

Commissioner Ronald Eclavea: Can we get verification on the civil case number dealing with
that Tangissan property.

Attorney Sandra Cruz Miller: The lot numbers are there | will email them to Mr. Borja and he

can distribute it to the members. Okay 1 just wanted to report what was happening because |
know Mr. Highsmith was no longer involved.
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Chairman Anthony Ada: Highsmith is no longer involved?

Attorney Sandra Cruz Miller: In 1235. You mean he is still involved in the other cases right? Is
there anything else Mr. Chairman. There are a couple court decisions there is the DQ and the
motion by the estate to dismiss the case.

Commissioner Antonio Sablan: And you will provide a copy of the decision.

Attorney Sandra Cruz Miller: | will have them emailed to Mr. Borja this afternoon.
Commissioner Antonio Sablan: Can you include the advertisement in The Post?

Attorney Sandra Cruz Miller: Yes. The advertisement for the RFP?

Commissioner Antonio Sablan: Yes.

Attorney Sandra Cruz Miller: The two notices, absolutely sir. Thank you.

IV. Old Business
A. Tran Steel

Chairman Anthony Ada: We continue with old business, Tran Steel. Anybody from Tran Steel
here?

Karen Charfauros: No.

Chairman Anthony Ada: We have a statement for Tran Steel. The last discussion we had
wanted Tran Steel to pay his account to current before we entertain an extension of his license
based on this statement he paid $3,000 on December 13 but it was not enough to bring his
account current he has $500 30 days past due, $500 60 days past due, $500 90 days past due
and $2,000 90 days past due. That is where we stand.

Commissioner Ronald Eclavea: Is he here?
Chairman Anthony Ada: No.
Commissioner Ronald Eclavea: Are we still going to entertain this right now?

Chairman Anthony Ada: We did set parameters for him to meet it is in the minutes page 3, John
Pearson.

Commissioner Antonio Sablan: Mr. Chair | am uncomfortable with this situation, look at page
13 at the middle of the page where is says “Commissioner Antonio Sablan: He still owes us
$3,000" at the time of our discussion it was my understanding that he owes us $3,000 in arrears
plus another $500 coming up for December. He came and paid that $3,000 now we are finding
out that he really owes us $6,000 so 1 don't know if we are doing justice to him because | am
ready to move that we just terminate the contract.

S|Page



Commissioner Maria Cruz: How much does he really owe us at the time was it $3,000 or
$6,0007?

Karen Charfauros: There was a double posting on our part that is why it only reflected $3,000.
When Joey reconciled the account and saw the double posting he rectified it and came out with
that current statement.

Commissioner Antonio Sablan: During the last meeting we kept bombarding him “pay up the
$3,000" so the question is do we give him an audience , or do we give him another 30 days to
pay or do we terminate him.

Commissioner Maria Cruz: |s he aware that he owes that much?

Karen Charfauros: Yes he is.

Commissioner Antonio Sablan: According to Karen he does.

Commissioner Ronald Eclavea: But how much did he pay in December?

Karen Charfauros: He paid $3,000 on the 13™ of December, its on the statement.
Commissioner Ronald Eclavea: That's the total he had in our last meeting?

Karen Charfauros: He actually owed $6,000 when you had your meeting in November but it was
not reflected on the statement because of the double posting so it was after the reconciliation
Joey noticed the double posting, corrected it and now you have a corrected version of the
statement.

Commissioner Ronald Eclavea: So his balance is $3,500.

Chairman Anthony Ada: When was the double posting?

Karen Charfauros: According to Joey | think in November.

Chairman Anthony Ada: | don't see it here in November.

Karen Charfauros: | can’t speak for Joey and how he corrected the mistake.

Chairman Anthony Ada: It doesn't show in the statement at all.

Commissioner Antonio Sablan: For accounting purposes they need to show the reversal of the
double posting and it doesn't show in this one.

Chairman Anthony Ada: Oh boy! We discussed the $3,500 and we pressured him for that and
then he came through with it | was under the impression he (inaudible).

Commissioner Maria Cruz: Which he was aware of which | understand.

Chairman Anthony Ada: Which Joey?
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Karen Charfauros: Joey Cruz.

Commissioner Maria Cruz: Mr. Chair he was still in arrears because he paid $3,000 but he still
has a balance of $500 as of December.

Commissioner Antonio Sablan: And now January is here. Mr. Chair | would like to move we
give Tran Steel another 30 days to pay everything off otherwise we terminate the contract.

Chairman Anthony Ada: There is a motion.

Commissioner Ronald Eclavea: His whole discussion was him trying to catch up and make
payments and he couldn’t come up with a commitment to pay a minimum of $500 when you look
over the minutes he says he is going to try he was not basing it on his company picking up he
never gave us a set date or amount he was just asking to give him until this year he never said he
was going to be on time with payments.

Chairman Anthony Ada: He did make a payment on December 13 of $3,000. And based on the
statement that we were looking at back then he needed the $3,000 to bring his account current
but then a double posting is discovered.

Director Michael Borja: | have asked Joey to come down, we will wait for him.

Commissioner Ronald Eclavea: Mr. Pearson must have known about that he knew he has a
balance of over three grand and not saying anything about it

Commissioner Antonio Sablan: The problem is we didn't establish that.

Commissioner Ronald Eclavea: Although he did state that he was going to catch up, he was
probably implying that he would catch up.

Deputy Director David Camacho: When you go over the minutes he is asking the balance of
$3,000 be paid up in June and it was through Laguaina’s motion he came out with the motion to
pay by December 10 of last year which he did on December 13 (inaudible).

Karen Charfauros: When you look at the posting for 10/31/2016, payment number 204, that was
the payment double posted according to Joey Cruz.

Chairman Anthony Ada: Which one?

Karen Charfauros: 10/31/2016, payment number 204.

Commissioner Antonio Sablan: But on the statement it shows only one posting.
Karen Charfauros: | don't know how he corrected it.

Commissioner Anita Orlino: He is coming down right?

Director Michael Borja: Unfortunately he is at a medical appointment.

Commissioner Antonio Sablan: | then withdraw my motion.
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Chairman Anthony Ada: Let's continue to discuss this. We laid out what we wanted and he had
until December 10, 2016 and if you look at page 14 towards the bottom.

Commissioner Ronald Eclavea: What he is saying Mr. Chair : “Commissioner Antonio
Sablan: So in June you will pay everything?Mr. John Pearson: Yes, It doesn't have to go ten
months period | will pay the $500 months and additional $300 the balance by June of next year.
Mr. John Pearson: That is why I will pay the $800 a month.Commissioner Ronald Eclavea: If
we commit to six months are we tying our hands that might be a legal matter, of course we can
evict you. Mr. John Pearson: That's right, if | don't pay the $800 every month | give up that
area”. (page 7 of November 30, 2016 minutes).

Chairman Anthony Ada: We aiready pass that discussion and it came 1o the point where we
were giving him to the first week of December to get caught up and everybody was under the
impression it was $3,000. | am bringing your attention to the bottom of page 14 where Pearson
says: If | come up with $3,000 by December everything will be okay right? That's where he
understood came up with the $3,000 but based on the erroneous statement we were basing that
on ultimatum on him.

Director Michael Borja: Was he told about the error?

Karen Charfauros: Yes. Joey told him as soon as he found out.

Director Michael Borja: Which was?

Karen Charfauros: | think in December.

Director Michael Borja: Before he came in to pay?

Karen Charfauros: Probably when he came to pay that is my guess.

Chairman Anthony Ada: We need to know for sure.

Commissioner Ronald Eclavea: But it is after our hearing that he was notified?

Karen Charfauros: Yes.

Commissioner Maria Cruz: Karen, he was made aware of the double posting?

Karen Charfauros: Joey informed him of the double posting.

Commissioner Maria Cruz: After he made a payment?

Karen Charfauros: | don't know. Joey said that Mr. Pearson said he was current, that he made
a $3,000 payment twice and Joey’s responses was if you have that second receipt then bring it in
and Joey will correct it. So he knows.

Chairman Anthony Ada: He knows sometime in December?

Karen Charfauros: Yes.
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Chairman Anthony Ada: The double posting was for $2,500 not $3,000.
Director Michael Borja: He was invoiced a couple more $500

Commissioner Anita Orlino: Next time this statement is prepared place there “prepared by” so
we know which Joey, a signature and his title and the date.

Chairman Anthony Ada: Did Mr. Pearson know he was on the agenda today?

Karen Charfauros: (inaudible) he also suggested he make payment before today's meeting so
you could make a decision to extend or not.

Chairman Anthony Ada: Do you still want to withdraw your motion?

Commissioner Antonio Sablan: | will re-state it: | move we give him 30 days to be contacted
and to come before us and hopefully make a payment, receive some sort of agreement to pay us
he was supposed to pay us $300 plus the $500, if he does not follow through automatically
terminate this agreement.

Commissioner Maria Cruz: Mr. Chair we have not renew the permit and he is there without a
renewal agreement but | agree that in all fairness, although he may be aware for if he knows that
he owes more than the $3,500, in all faimess we should give him not 60 days but 30 days to pay
up and 30 days to move out if he doesn't pay up.

Commissioner Antonio Sablan: Qur problem is the 30 days is our next meeting | would like for
him to be here to talk to us.

Chairman Anthony Ada: So the motion is to contact Mr. Pearson and have him appear at our
next meeting due to our misunderstanding of what he owes, we hovered around him paying
$3,000 even though he has been advised he owes more | think we made a mistake. The motion
is to give Mr. Pearson to come current.

Commissioner Anita Orlino: In 30 days.

Commissioner Ronald Eclavea: And clarification as to what is going to happen next right? But
his motion was to automatically terminate.

Commissioner Antonio Sablan: He be here at out next meeting to discuss it and we have to
come up with an agreement if we don't we automatically terminate him.

Commissioner Ronald Eclavea: So automatic termination after. Has it been seconded?
Commissioner Louisa Wessling: No it hasn't.

Commissioner Antonio Sablan: Let me re-phrase my motion: That he be contacted, made fully
aware, also that he appears at our next meeting and we discuss what the solution is and then we

will go from there.

Commissioner Ronald Eclavea: | second it.
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Chairman Anthony Ada: It has been moved and seconded. Additional discussion.

Commissioner Maria Cruz: First of all we can't be waiting to do this stuff we have a staff to go
ahead and give a notice update his payment with 30 days, give him a clear time frame and if he
does not do this we will give him another 30 days to move out if you want but if he wants to come
in that same time frame to discuss it that notice is enforced unless something happens during the
meetings to come up with an alternative but we really should not be waiting. We meet once a
month hopefully we will meet twice a month.

Commissioner Ronald Eclavea: So you want him to amend his motion?

Chairman Anthony Ada: The motion is to have him appear in the next meeting in 30 days
Commissioner Antonio Sablan: Whenever our next meeting is.

Commissioner Ronald Eclavea: He amended his motion to clarify and have him appear
Commissioner Antonio Sablan: And to come up with a solution a bilateral conclusion.

Chairman Anthony Ada: In the discussion Mr. Pearson doesn't have to wait 30 days he can
come up current.

Commissioner Antonio Sablan: We will pressure him to collect the money.

Commissioner Louisa Wessling: It should be noted to that effect that he is not current and right
now his license is expired he is there on a month to month, is that what it is? Or actually it should
be ....... does the license say that if the license is expired it goes into month to month, does it say
that?

Director Michael Borja: No.
Commissioner Louisa Wessling: No. then he is there illegally.

Chairman Anthony Ada: What kind of correspondence are we sending him that he is past due
just the statement or do we give him an actual letter?

Director Michael Borja: | think we have been giving him the statements, pending this motion we
will be giving him a formal letter,

Commissioner Louisa Wessling: | agree with Commissioner Sablan that there was an error
made last month, | agree to give him another 30 days to come in and pay up the balance and if
he doesn’t he should come to the board with some kind of payment plan to pay off his balance
and | don't think he should continue to be there and incur lease payments

Commissioner Ronald Eclavea: When he presented his case trying to get it until next year he
wanted that to try and catch up excuse me but | can't find what our decision was but did we say
get it current by the end of this year and then we will discuss if we are going to renew his contract
because he was asking us to give him a renewal but he owes us didn't we say come in and bring
this up to par and we will consider his renewal.
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Chairman Anthony Ada: That is what we did but we told him $3,000 and he reiterated it on page
14.

Commissioner Ronald Eclavea: So we never agree to it we said “no”.

Commissioner Louisa Wessling: We said “no” but we wanted some kind of guarantee he was
just proposing to make monthly payments but we said what guarantee did we have based on that
we asked for a guarantor, somebody who will guarantee that those payments will come in or we
told him also to get the money from someone else we didn't just want the promise to pay we
wanted it to be backed up, we wanted financial statement from him and a guarantor for what he
was proposing at the same time he was saying he would make the payments, he did make a
payment and he thought that would bring him up to current based on what was presented to him
the last meeting then he was later told about the double posting and he owed another $3,000.

Commissioner Antonio Sablan: Real estate law says that if you are in a lease agreement at the
end of that lease agreement it automatically triggers a month to month. So | think what we should
do also is give him an advise on our intent to terminate this contract if he doesn’t meet with the
board to have an ultimate decision because | don’t want to give him ten days and we are giving
him another thirty days.

Commissioner Louisa Wessling: No we don’t want that.
Commissioner Antonio Sablan: We give him the thirty days now.

Commissioner Maria Cruz: He needs to be reminded that his permit is not renewed and he is
on a month to month just to make it clear.

Commissioner Antonio Sablan: We don't want to give him another thirty days to terminate his
contract we want to start that clock of termination ticking based on your action between now and
our next meeting.

Commissioner Maria Cruz: So you want to include the pay up deadline within the thirty day

Commissioner Antonio Sablan: Pay up or come to the board and meet and have an alternate
decision remember ..............

Director Michael Borja: We are not terminating him it is already over because in the act of
terminating him there is an adjudication process that we have to go through which requires a
hearing and all that stuff so in this case his license has already expired and we haven't chosen to
renew yet so his conditions will be you gotta pay it off to express your desire to continue another
license agreement based on your account and your ability to stay current if we do enter into
another agreement it will be based on stipulations.

Commissioner Louisa Wessling: He is stili occupying the premises so we need to give him the
notification to move out.

Commissioner Antonio Sablan: Is he still occupying the place?
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Commissioner Antonio Sablan: | passed by a couple weeks ago and he was there. | didn't
know where his lot was and he came up to my car.

Chairman Anthony Ada: | think in the process of getting him out of there we need paper, more
than just a statement more than just being mailed to him there has to be conversation that he is
past due, something in writing.

Director Michael Borja: That is what we are going to do and it will be served to him so we have
proof we delivered it to him and we do have process servers.

Chairman Anthony Ada: Can that letter include the last meeting of November 30™ and the chain
of events on a certain day and notify him of the double posting and ask him to clear his statement
he doesn't have to wait for the next meeting and that way we will allow him to come to the next
meeting and clear it then at the next meeting we can entertain giving him a new license.

Commissioner Ronald Eclavea: Especially since he doesn't have a permit now it is incumbent
on him to come in and try and do his best to get another authorization to use the propenrty, he
doesn’t have anything right now.

Chairman Anthony Ada: My concem is we have two examples of licenses issued that are in
court now and Attorney Finney mentioned that whether you call it a license or a lease he can say
that on the November 30™ meeting you pay $3,000, whether or not he knows he is $3,000
behind, we asked him to pay $3,000. We better get that paper work in order. | wish Attorney
Finney were here. He can always get a lawyer and he will say you said pay the $3,000 we know
that can be pushed out looking at the two license cases. So it was moved by Commissioner
Sablan and seconded by Commissioner Orlino.

Commissioner Maria Cruz: Can you repeat the motion?

Commissioner Antonio Sablan: Appraise him and document all the issue, the error that was
posted, the fact that he owes $3,000 and counting we will allow him to appear before the board to
discuss a solution or an altemnative in making that payment, otherwise | could like to include the
statement made by the director, appraise him, fully document and inform him we don't have an
existing contract and if he wants to renew that contract we will consider it at the next board
meeting.

Commissioner Maria Cruz: And he has thirty days to update his payment and if he does not
within that thirty days make a payment he does not have an existing permit.

Commissioner Antonio Sablan: That is what the director said he will write a letter with the
details.

Commissioner Ronald Eclavea: It is expired right now.
Commissioner Antonio Sablan: | am not familiar with licenses versus lease contract.

Commissioner Maria Cruz: |s it necessary for us to let him know that he has to move out
without us letting him know.

Commissioner Louisa Wessling: Yes it is.
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Commissioner Antonio Sablan: The letter from the director will do that, does it need to be
signed by the chair.

Director Michael Borja: We will both sign it.

Commissioner Louisa Wessling: Are we allowed to rephrase? | am getting a little confused and
| just want to keep it simple just tell me if this is what you have in mind okay: “one, appraise him
of the error in the posting, notify him of his balance that's due, these are formal notifications,
serve notice of the outstanding balance that is due that it needs to be paid up in the next thirty
days, the notice is to include that the license has expired and he is illegally occupying the premise
and to vacate unless payment is made in full | think that is the actual (inaudible) at this point in
time....... we could include that if paid in full if there is a desire to continue he could come to the
board with a future proposal, he needs to make everything current otherwise he is there illegally
and he needs to vacate and he has thirty days to do that.

Commissioner Maria Cruz: And you should highlight current, because he didn't pay December's
rent, December, January, and February is going to be due.

Commissioner Louisa Wessling: | know and we want to stop that bleeding because that is what
it is.

Commissioner Maria Cruz: So | think the letter should include how much he needs to pay to be
current.

Commissioner Louisa Wessling: The notice will have that broken down what he needs to pay
within the thirty days.

Chairman Anthony Ada: | am looking at this statement everybody look at April 13, invoice 168,
he was invoice April 13, 2016 invoice number 168 made due August 3" 2016 and it is for $50
what is that?

Director Michael Borja: That is the NSF.

Chairman Anthony Ada: So we invoice him April 13, 2016 for $50 and he doesn’t have to pay
until August? Look at the description.

Director Michael Borja: The payment 136 was invoiced for January 2016, when the payment
was received at some point it was part of that $1,000 most likely then it was found to be non-
sufficient of funds that is when he made the reversal on the ledger and then charged him the $50
on April 13 when the payment came back. See payment was made in April 6, that was for
October and November, we were just applying those things but it was for number 136.

Commissioner Louisa Wessling: Maybe he meani October and November of 2015. That
payment received in April was for October and November 2015 not 2016.

Chairman Anthony Ada: Looking at this, this statement still has a problem. Does quickbooks
balance at the end of the day in the main computer?
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Director Michael Borja: No. there is a separate ledger, there is another person that maintains a
separate ledger account and they cross check. We didn't get the system stood up until late last
year so he was backfilling all the information from the time it was opened up in 2014 and that is
what is going on with this whole process this is something we have been doing on-going it is
something he had to start up and transfer all the information and he has been cleaning it up to get
it ready for the auditors and the audit was just compieted.

Chairman Anthony Ada: It was moved and seconded and based on what Commissioner
Wessling said are we clear? We put it to a vote, Commissioner Orlino?

Commissioner Anita Orlino: | approve.

Chairman Anthony Ada: Commissioner Sablan?
Commissioner Antonio Sablan: | approve
Chairman Anthony Ada: Commissioner Wessling?
Commissioner Louisa Wessling: | approve.
Chairman Anthony Ada: Commissioner Cruz?
Commissioner Maria Cruz: | approve.

Chairman Anthony Ada: Commissioner Eclavea?
Commissioner Ronald Eclavea: | approve.
Chairman Anthony Ada: And that letter will be drafted.
Director Michael Borja: | will send you a draft.
Chairman Anthony Ada: Okay.

IV. Old Business
B. MOU GEDA

Chairman Anthony Ada: Dong, you alsc have a report to give you want to do both?
Mr. Dong Choe: Yes Sir.

Chairman Anthony Ada: The MOU with GEDA is due in July and this was placed on the agenda
to continue discussions does anyone have question about the GEDA MOU?

Commissioner Maria Cruz: | just want to remind everyone that although it expires in July we
really should have an on-going discussion until the month of April.

Chairman Anthony Ada: Are there any questions about the GEDA MOU?
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Director Michael Borja: The commissioners need to make an understanding that whatever kind
talks we want to do with GEDA we need to be clear in fact even by resclution an MOU with GEDA
and under the conditions that you want to agree with to include whatever services you want to
provide the commission, commission payments and what you are willing to pay too will probably
be the basis be the resolution will be the approval of the MOU. So the MOU and the resolution
will be coming at you at the same time to approve and sign off on the documents leading up to
that we need to know what services we want to pay for and what services we get back from them
when they do something for the commission.

Commissioner Maria Cruz: Especially time frame of services

Commissioner Antonio Sablan: Where is the MOU with GEDA?

Chairman Anthony Ada: it is not here.

Director Michael Borja: You don't have a draft here, as you move into the next leve! with GEDA
the commission need a concurrences as to what the commission wants to have, services from
GEDA and what you expect from them and what you agree to pay for those services and that will
both put down as an MOU and resolution concurring to enter into this MOU.

Commissioner Antonio Sablan: Could [ have a copy of the existing agreement?

Karen Charfauros: | will send it.

Commissioner Antonio Sablan: | need to know what are we going to change.

Chairman Anthony Ada: Please review your existing MOU with GEDA and bring back your
feedback and any revisions you want to make.

Director Michael Borja: My recommendation is to have a committee of commissioners to work
on that in the technical format so we can get to that point of understanding of what we want to do
and then we can start discussions and get it done ernst because April is really not that far away it
is already February.

Commissioner Maria Cruz: Any volunteers?

Commissioner Antonio Sablan: | will

Commissioner Louisa Wessling: | will

Commissioner Maria Cruz: | will.

Chairman Anthony Ada: And | will too that makes four. We can communicate by email.

Director Michael Borja: We should have an initial meeting so we will coordinate that.

Chairman Anthony Ada: we can go into your report.
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Mr. Dong Choe: Hafa adai my name is Dong Choe | have four items and when we get to N14 for
Apra Harbor | will talk about the RFP. So Apra Harbor parcel 1 that is Kwik Space. Last year
when we were reconciling the files along with department of land management it was discovered
back in 2013 the annual 1% wasn't applied we recalculated everything with land management to
come up with the remaining balances a notice of arrears in the amount of $688.44 has been sent
to Kwik Space so we can bring that account to zero. Currently the private sector DC's are at zero
minus Kwik Space, Northern Market just started, and there are the arrear issues with the
government of Guam.

Chairman Anthony Ada: They are the ones that are good about making their payments right?
Mr. Dong Choe: Yes. They are good about making their payments. In my view it was an
administrative slip for sure they completely missed one year | believe it escalated until it was
caught last year. The 1% is very small amount twenty dollars per month accumulated it came out
to this amount but once they make this payment they will be completely zeroed out. If they make
this month payment the remaining balance is $688.44.

Chairman Anthony Ada: In other words they are still looking to validate what you notified them
for otherwise they would have just paid it.

Mr. Dong Choe: | was locking at land management to make sure both our books are reconciled
before | send them the NOA, notice of arrears, but | was given instruction by my bosses to get our
first quarter calendar year to get all our accounts to zero this we are moving forward with.

Chairman Anthony Ada: When you say land management what do you mean?

Mr. Dong Choe: | work closely with Joey Cruz because we have different accounting systems we
want to make sure our books reflect what Joey Cruz has showing.

Chairman Anthony Ada: So it was only in the year 20137

Mr. Dong Choe: So what happen was in 2012 the 1% was applied in May in May they geta 1%
increase in 2012 May it as applied in 2013 it wasn't applied in 2014 it was applied. Because it
was missing for that one year it just escalated to that amount.

Chairman Anthony Ada: This is ground lease?

Mr. Dong Choe: Yes.

Chairman Anthony Ada: Those properties have a land management property number right? [t is
not in the books as Apra Harbor Parcel 1 is there a lot number we can reference?

Mr. Dong Choe: | can get that for you. But that might be because portion of portion of lot Apra
Harbor reservation F-12, N14-1 Polaris Point is what the entire parcel is called. Any more
guestions for Apra Harbor number 1.

Commissioner Louisa Wessling: So it was only in 2013 that the annual increase was not
applied?

Mr. Dong Choe: Yes.
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Commissioner Louisa Wessling: 2014, 2015 was but because it wasn't applied in 2013 it
skewed and messed up so the $688.44 represents a complete correction of everything?

Mr. Dong Choe: Yes, and that is why it took so long to reconcile both books.
Commissioner Louisa Wessling: Thank you.

Mr. Dong Choe: Anymore questions? Moving on to Apra Harbor Reservation F-12 (Polaris Point)
Matson Naviation Company, | spoke to Ms. Valencia a couple weeks ago on the cleanup efforts
on the propenty, | will follow up again to see if there are any updates. A portion of Apra Harbor
Reservation F-12 (Polaris Point}1 we need the commission’s approval to move on with the RFP.
what happened after January 5™, the commission approved to proceed forward with the
determination of need. The determination of need has been advertised there was no public
comment, so now it goes from the commission to the governor and then the governor transmit's it
to the legislature, once the transmission happens then we can move forward with the request for
proposal. What you have in front of you is the request for proposal once you approve this we will
move forward with the bidding process.

Director Michael Borja: Who is preparing the documents to transmit to the governor? Us?

Mr. Dong Choe: The determination of need is already done it has been advertised it just needs a
letter from the commission to the governor.

Director Michael Borja: So the commission needs to put together the transmittal letter?

Mr. Dong Choe: That is because of the way the law was written you are not an autonomous
agency. Once the governor sends it to the legislature we can move forward with the RFP. The
RFP is general we added a couple things in there for the environmental section because of what
happened with Balli Steel and Brand INC we wanted to emphasize the importance of the
environmental aspects of it, also in the lease section the rent section the offers and requirement
we added that because if they lease the property as a whole there is cleanup that needs to be
done in the Balli and Brand property we then leave it up to where if the commission, it is your
ultimate decision, there is the possibility of cost sharing the cleanup offsetting the cost of the
cleanup of the property, of course it is the commission’s prerogative on how to move forward on
that if they do lease out that section of the property cleanup will have to happen there is no way
around it.

Commissioner Ronald Eclavea: Total of 13 acres.

Mr. Dong Choe: Yes, this is a broad RFP that is why we call it portions of N14 we left it so they
can lease it as a whole or as a section because we are not sure about the discussions between
Ancestral and the license with Baili Steel we just wanted tc move forward with the RFP because
we have been holding on this for a while we want to lease it out.

Chairman Anthony Ada: Do we any indication of the cost for cleanup?

Mr. Dong Choe: No sir we do not have an estimate for the cost for cleanup.
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Chairman Anthony Ada: So you are saying we clean it up ourselves or we cost share with
prospects.

Mr. Dong Choe: Within the RFP we are not saying that we are going to but we are emphasizing
that there is a possibility that the landlord may cost share or use other methods like lease
abatement for the cost of cleanup because it is going to be a large investment and at the end of
the day if they do cleanup that property and passes the environmental phase two future leases
will be much easier. You will find out from the tenant what the cost is from the environmental
phase one.

Chairman Anthony Ada: When you say environmental phases EPA will go in there and inspect
it?

Mr. Dong Choe: Yes. So what we do is require our tenants to do a phase one inspection at the
beginning and when the lease ends do a phase two. So Knik did a phase one and then back in
December they did a phase two when the lease ended. For us to lease the property we need to
say this is an environmentally safe property so we require this.

Chairman Anthony Ada: And we have that in place now at least for the Knik property.

Mr. Dong Choe: Yes and for Northern Market also.

Chairman Anthony Ada: Do we have for the Balli Steel area?

Mr. Dong Choe: No. Balli and Brand is interesting they were terminated they closed shop and
left. So there was no way for Ancestral or GEDA to inforce this. From my understand
environmental phase one and two are required.

Chairman Anthony Ada: Is it in our MOU that you will do the phase 27

Mr. Dong Choe: No that is not.

Director Michael Borja: You can put that a part of the security deposit whoever is going to
become the lessee and they will be responsible of any activity.

Commissioner Maria Cruz: Is this the area we inspected?

Commissioner Louisa Wessling: Yes.

Commissioner Maria Cruz: | have a iot of pictures with big barrels. There is really dark water.
Mr. Dong Choe: That is something we try to do Ancestral doesn’t pay up front for the leases like
Kwik Space will be coming up for appraisal the way the lease is written is kind of skewed we did
send them a letter stating this is their tenth year you are supposed to get an appraisal they might
come back and say the appraisal is for after the tenth year, they renew every ten years for the fair
market value but we always make sure it is incumbent on the tenant to pay for any additional
expenses we try not to put any burden on the commission. If that portion of the property gets
leased out will be borne by the tenant they have to do the environmental assessment.

Commissioner Antonio Sablan: So you are asking the board to move ahead on this?
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Mr. Dong Choe: Yes. We want to send out this RFP as soon as possible because the process
itself is very lengthy even though we rank this it still has to go to the legislature, there has to be a
public hearing they have to approve it by law, it is not just the commission that approves the lease
anymore they have to approve it by law or reject it by resolution.

Director Michael Borja: The top offer?

Mr. Dong Choe: We find the top offer, we go through the negotiation and before we sign the
lease it then goes to the legislature and there is a ninety day period and by law they approve it. |
gave the Chairman a copy of this flow chart.

Chairman Anthony Ada: | think there is language in the law that if the legislature doesn’t act on
it, it is considered approved.

Mr. Dong Choe: Yes but then the law is specific it is only approved by law; they have to approve
it by law or reject it by resolution. 32-40 is very different from any of the leases we have done and
if this goes through it will be the first one to go through this mechanism. There is no other lease
in place that has gone through 32-40 so this is brand new for everyone. So we are taking a lot of
precautions.

Chairman Anthony Ada: Could you find out what it will cost to clean the place up?

Mr. Dong Choe: We can try and ask for an estimate | will get back to you on that.

Commissioner Antonio Sablan: We are sitting on this property and Balli Steel owes us
$50,000.

Chairman Anthony Ada: What are the collection efforts for Balli Steel and Brand?

Mr. Dong Choe: Balli Steel we sent them certified letters and they were all returned. Brand Inc.,
and this is just by coincidence, someone in our office went to the Northern Islands, to Saipan for a
funeral ran into someone that was working at Brand Inc. we got a contact number | have been
calling and no one answers, we are trying. it is hard to collect when they don't have an office,
they are not on island.

Chairman Anthony Ada: Is there a statute of limitation that says if we don’t act we have no
recourse.

Mr. Dong Choe: | am not sure if that applies to................

Commissioner Maria Cruz: As long as you are making effort to collect but if you stop and two
years go by kiss it good bye.

Mr. Dong Choe: We sent certified mail twice in 2012, 2013 and there is no way to get in contact
with these people because they don't exist on island.

Director Michael Borja: They do exist.

Commissioner Louisa Wessling: Who are the representatives of Balli Steel?
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Commissioner Maria Cruz: Joe Arceo.

Commissioner Antonio Sablan: Joe Sicat.

Commissioner Louisa Wessling: Joe is around.

Mr. Dong Choe: He is here?

Commissioner Louisa Wessling: Joe is on island sure.

Mr. Dong Choe: | wiil follow up with that because we have been reaching out.

Commissioner Anita Orlino: Are they still doing business?

Commissioner Louisa Wessling: 1 am not quite sure the lease was with the corporation but
some of the representatives of the defunct corporation are still on island | think Benny Bello is

here.

Chairman Anthony Ada: | have mentioned this before but the comer of route 16 and the
Harmon loop road, the Bank of Guam there, on the second floor Balli Steel name is on that door

Mr. Dong Choe: Balli Steel?
Chairman Anthony Ada: Together with market research.

Mr. Dong Choe: Second floor? Back in 2015, 2016, we sent an inquiry to department of revenue
and taxation on the status of their business license and whether these entities in business on
Guam they told us in June and business license renewal is in May, if there was a business in
existence they had to renew by May. So there was no new business licenses for these two
businesses, | sent the letter to the Director and Deputy Director, rev/tax sent it to me.

Commissioner Antonio Sablan: | think we are spinning our wheels on this, the last discussion
we already know they did not renew their license and the problem with corporations are they are
a limited liability unless they try to screw you financially you can't go after the shareholders. A
corporation is a living entity treated by law. Past discussion | have asked you to check
department of public works because if they have heavy equipment it has to be registered with
them, have you checked on that? You keep checking with rev and tax and you know you will not
get any results.

Mr. Dong Choe: | haven't checked public works but 1 have checked rev and tax

Commissioner Antonio Sablan: We discussed checking public works.

Mr. Dong Choe: | believe we only discussed rev and tax.

Commissioner Antonio Sablan: We already know they are not filing anything with rev and tax
so the next question is what assets do they have? Do they have land, properties in Guam,

leasehold or anything else they might have that we could latch onto. We don't want to spend
lawyer fees to get them but if they do, let us get them.
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Mr. Dong Choe: | am just going to remind you that this is a lease that was terminated half a
decade ago. Tomorrow | will go to Bank of Guam Harmon to see if they really exist and if they do
| will contact rev and tax and ask why they told me these businesses don't exist because it
doesn’t make sense and then we will figure it out.

Commissioner Antonio Sablan: Can you check with public works what assets do they have?

Mr. Dong Choe: Yes.

Commissioner Antonio Sablan: Otherwise we are wasting our time and you are saying the
land expired a half a decade ago and we are still sitting on it

Mr. Dong Choe: It is a company that doesn't exist according to rev and tax, it is like you said sir it
is a corporation/LLC we can't go after shareholders unless we can prove there was negligence.

Chairman Anthony Ada: Negligence meaning?

Mr. Dong Choe: That they were purposefully negligent within the corporation but when | checked
the history of this because this was way before my time, it was always GEDA’s position to
terminate this lease because they had a history of non-payment, the commission was very nice
they allowed them to continue.

Commissioner Antonio Sablan: Are you going to check public works and other places?

Mr. Dong Choe: | can check with public works as long as you don't get mad at me if | find
nothing | remember Commissioner Eclavea or Laguafa stating that the equipment was in
decrepit condition.

Commissioner Antonio Sablan: Do something other than revenue and tax they may be
operating illegally because they are not properly license my concern is do they have assets.

Mr. Dong Choe: | will get in contact with public works fo see if they have assets in the two
companies.

Chairman Anthony Ada: These two companies are taking up space. Do you have the
breakdown of the actual rent and penalties of Balli Steel? Do you charge them interest?

Mr. Dong Choe: For the late fees we do, it stopped when we terminated the contract, so
everything they owe pius late fees up until we terminated their contract.

Chairman Anthony Ada: Can you break that down?
Mr. Dong Choe: Yes.

Chairman Anthony Ada: Same thing for Brand Inc. you mention here that they are not locatable
but you put here that your office was in contact with Roberto Cruz.

Mr. Dong Choe: That is the one | was talking about, someone in our office went to Saipan for a

funeral ran into someone that was working at Brand Inc. | am not sure what this person was doing
at brand Inc. we got a contact number [ have been calling and it's not working.
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Chairman Anthony Ada: But take a look at you narrative here Mr. Roberto Cruz is the person
your co-worker, saw in Saipan?

Mr. Dong Choe: Yes, it was something no one expected.

Chairman Anthony Ada: And Roberto Cruz said he would make a payment by the end of this
year?

Mr. Dong Choe: Yes, that is what he told my co-worker, there is nothing in writing just a
conversation.

Chairman Anthony Ada: This year 2017?

Mr. Dong Choe: This year 2017 because it was just communication between two people that ran
into each other.

Chairman Anthony Ada: Did you get an address?
Mr. Dong Choe: No but | have his phone number.

Commissioner Antonio Sablan: Are you talking about Roberto Cruz? He is right here in pick-a-
nail street | don't know if he is operating under Brand Inc.

Mr. Dong Choe: | will definitely follow up and | did try to call him and | did hear of a Brand Inc
operating here in Tamuning. It was in my past reports that | made a phone call there, they
weren't answering, their number wasn't working it was in the phone book because | started
looking back since 2015, that is when we went to rev and tax.

Chairman Anthony Ada: You say both these companies don't have an active business license.
Mr. Dong Choe: | have that in email from rev and tax.

Chairman Anthony Ada: Is that a requirement Commissioner Sablan that when they close the
business they have to abandon the license?

Commissioner Antonio Sablan: It is supposed to be but how many actually do it, in any inactive
corporations | takes fifty years for it to be gone. Most corporations when they lose money they
just abandon it they are supposed to file a liquidation and terminate.

Mr. Dong Choe: But | will talk to DPW.

Commissioner Antonio Sablan: Have you checked if Balli Steel has anything in the CNMI?

Mr. Dong Choe: No. | have not checked regionally and it's beyond our restriction to. Where is
Brand Inc.

Chairman Anthony Ada: Pick-a-nail street, as you go up Denny's and AK just go straight back to
the micro schoo! supplies on the right hand side.
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Commissioner Antonio Sablan: [t is a big lot with big tanks
Chairman Anthony Ada: It used to be Rhino Lining.

Mr. Dong Choe: Any more questions on Brand and Balli? | will do all the follow ups next week
and | will send an email to DPW.

Commissioner Antonio Sablan: See if you can call Saipan.

Mr. Dong Choe: Rev and tax in Saipan?

Commissioner Antonio Sablan: Yes. They might be registered there.

Chairman Anthony Ada: The phrase at the top of the second page it says legal Counsel even if
a law suit were pursued there would be nothing left to collect from a non-existing corporation with
no assets

Mr. Dong Choe: That was from Attorney Finney.

Chairman Anthony Ada: You were in consultation with our legal counsel?

Mr. Dong Choe: | brought it up because | asked her how to proceed because they are a non-
licensed corporation and that was her reply.

Chairman Anthony Ada: So maybe you need to draft a letter regarding these two companies
recommending to us to take it off the books.

Mr. Dong Choe: | have been talking to Joey about that and | believe he did take if off the books
because we are not able to collect from them it becomes a non-collectable.

Chairman Anthony Ada: As property managers can you write something in reference to these
two.

Commissioner Antonio Sablan: And state all the efforts you made to find them.

Mr. Dong Choe: So in next month’s commission meeting | will report on my efforts with DPW and
CNMI and 1 will visit the two locations if | find them, they may exist under a different corporation or
DBA but in the 2015 email from revenue and taxation | was told these companies do not have
any licenses.

Commissioner Antonio Sablan: Licenses are renewable every year if they fail to renew it that
does not mean they do not have properties and assets.

Deputy Director David Camacho: Bob Cruz is collecting parking fees at the old flea market |
have been telling GEDA that for the longest time.

Mr. Dong Choe: At where?

Deputy Director David Camacho: Up in Dededo the old flea market where the old warehouse
across GTA after you pass the soccer field the first building.
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Commissioner Antonio Sablan: Bob is really working for Joe Perez, who is well off | think he
owns Papa’'s among other properties in Guam.

Chairman Anthony Ada: Is Bob Cruz the only guy in the Brand Inc. corporation?
Mr. Dong Choe: We don't keep copies of their bi-laws only their lease.
Director Michael Borja: Check their annuai report that they file with rev and tax.

Commissioner Louisa Wessling: (inaudible).....a resolution of allowing by the board of
directors whoever is signing when they enter into the lease agreement

Director Michael Borja: The annual report list the corporate officers.

Commissioner Antonio Sablan: The articles of incorporation and the bi-laws will list all that
those are available at rev and tax.

Mr. Dong Choe: Any other questions for Balli and Brand? WSTCO is still in litigation; Northemn
Market rental abatement ended on December 31, 2016 we invoiced them in January and we also
received a cc request to get a new map to remove the portion that is in litigation.

Director Michael Borja: Who is working on that we are supposed to correct a map?

Deputy Director David Camacho: | spoke to Kristan on that (inaudible)...................

Director Michael Borja: No. so we need to correct the map the only thing holding up the map is
it included a description does not fit a part of the ............

Mr. Dong Choe: An according to Mr. Camacho’s letter he said he would make a payment at the
end of this month for the invoice. He is off island right now but we will keep an eye out for the
difference and when the difference comes in | am not sure how the commission plans to offset

the actual difference. If it is $3,000 less we can abate it or some other way we can fix it but we
will cross that bridge when it happens.

Chairman Anthony Ada: But you can calculate it now and be ready for that.

Mr. Dong Choe: We don't know the actual difference yet. The map has to come out with actual
numbers that they are occupying because their rental is per square meter so we need to know
the actual amount to invoice them. This was a recent request so it is going to take some time.
Chairman Anthony Ada: How much time?

Mr. Dong Choe: |t is up land management.

Deputy Director David Camacho: We just received the request a couple days ago. Give us
about ten days.

IV Old Business
C. WIC &GEPA MOU
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Mr. Dong Choe: Going into the two licenses we were notified that Ancestral will be handling it on
their own | did add in the section that we will continue to manage the property for GALC until the
new license has been signed unless the commission moves forward with it unless the invoice that
goes out into the beginning of the month we are not sure Ancestral will submit the invoices.
Chairman Anthony Ada: We are looking at the MOU’s,

Commissioner Antonio Sablan: Back to Balli Steel we are discussing efforts on collections
what do we do with the land in the meantime it is just sitting there.

Commissioner Ronald Eclavea: That is the RFP right here.

Mr. Dong Choe: That is what | was going to ask the commission can we move forward with the
RFP? All we need is the approval from the commission.

Director Michael Borja: The determination of need is 50 plus 49, the time period?

Mr. Dong Choe: Yes.

Director Michael Borja: That is a long time.

Mr. Dong Choe: It's up to 50 plus 49.

Director Michael Borja: It is up to fifty years plus forty nine option.

Mr. Dong Choe: And that was because when we presented the original leasing of the property
PL 32-40 came into effect. | believe it was commissioner Eclavea said what if they don’t want to
lease it for more than five years.

Director Michael Borja: The determination of need specifically requested for the 50 plus 497

Mr. Dong Choe: It is up to.

Director Michael Borja: Up to 50 plus an option for 49 more?

Mr. Dong Choe: Yes. The determination of need we just did that way in case they want to lease
the land for 99 or 50, anything more than five.

Commissioner Maria Cruz: Is there a way you can put a max?
Director Michael Borja: You can do 25 plus 25.

Commissioner Maria Cruz: But the key to this is get it moving so that can be going while we
look at other things.

Mr. Dong Choe: Yes ma’am. Because it is a large property they may want {o lease four acres
that Knik was on or lease the entire 15 acres so we emphasized “portions of N14”,

Commissioner Ronald Eclavea: | move that we approve GEDA’s RFP 17-002 Polaris Point.
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Commissioner Antonio Sablan: | second it.

Chairman Anthony Ada: Anymore discussion?

No answer .

Chairman Anthony Ada: Let us vote.

Commissioner Antonio Sablan: How does GEDA get the fair market value?

Mr. Dong Choe: There is a defined methodology where they get two appraisals that is how they
will determine the value.

Commissioner Antonio Sablan: Who will appraise it

Mr. Dong Choe: They will appraise it there is no dollar figure in the RFP,

Commissioner Antonio Sablan: The lessee?

Mr. Dong Choe: Yes, all that will happen in the process in finalizing the lease there is no dollar
figure added to this bid that is not smart. The last tenant was paying a $1,000 an acre which was

more than what Matson was paying but because it was gradual that is something we will look at.

Commissioner Antonio Sablan: This is an M1 property | have a residential in Yigo and | am
renting it out for $600 for a half an acre.

Mr. Dong Choe: Do you have a house on it?

Commissioner Antonio Sablan: No.

Mr. Dong Choe: lt is just the land? A leasehold property?

Commissioner Antonio Sablan: Yes. You can refer the appraiser to me.

Mr. Dong Choe: It will be an appraiser of our choice and the commission will be a part of that.

Commissioner Antonio Sablan: | have Toto land, Yigo land and { am making a lot more money
than the commission.

Mr. Dong Choe: | think people are making more money than these government agencies.

Commissioner Antonio Sablan: Ironically, Joe Sicat has approached me about my property in
Chalan Pago, M1.

Mr. Dong Choe: Again, GALC will ultimately decide on the lease amount not GEDA. We are in-
between the negotiations, the negotiation is between the prospect and the land owner, Ancestral
Lands Commission. So whatever amount was determined was determined by us is was
determined by the two parties.
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Commissioner Maria Cruz: With your recommendation.

Mr. Dong Choe: Our recommendation is leaning toward the commission the more you get paid
the more we get paid.

Commissioner Louisa Wessling: It doesn'’t state in here in determining fair market value two
appraisers will be obtained does the commission have the discretion who the appraisers are |
understand the tenant will bare the cost.

Mr. Dong Choe: This is a similar format we went through with Northern Market and Knik, that all
happens in the negotiation phase it goes into the lease we don't put it here this is just
responsible bidder type.

Commissioner Louisa Wessling: It just makes sense that whoever owns the property hires the
appraiser for their benefit.

Mr. Dong Choe: The way we do it at GEDA we will let you know about it like Knik, they have an
appraisal coming up but there are laws how we go through professional services.

Chairman Anthony Ada: Any other questions? Are we ready to take a vote? It was moved by
Commissioner Eclavea and seconded by Commissioner Sablan. Commissioner Orlino?

Commissioner Anita Orlino: To approve RFP 17-002 Polaris Point, | approve.
Chairman Anthony Ada: Commissioner Sablan?

Commissioner Antonio Sablan: | approve

Chairman Anthony Ada: Commissioner Eclavea?

Commissioner Ronald Eclavea: | approve.

Chairman Anthony Ada: Commissioner Wessling?

Commissioner Louisa Wessling: | approve.

Chairman Anthony Ada: Commissioner Cruz?

Commissioner Maria Cruz: | approve.

Chairman Anthony Ada: | also approve. One more thing the determination of need needs to be
transmitted to the governor?

Mr. Dong Choe: Yes sir.
Chairman Anthony Ada: That letter will come from us, the board?

Mr. Dong Choe: Yes because you are not an autonomous agency like GEDA we can send it
directly to the legislature but Guam Ancestral has to go through the Govemor.
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Director Michael Borja: | think what it is we transfer to the Governor and he transmit to the
legislature.

Mr. Dong Choe: We will keep an eye on that because we can'’t start RFP until the governor
submits that to the legislature, once he sends it we will start the RFP once he submits that we will
coordinate with the front office about that. Just following up on GEPA is it the commission’s
intention to start managing the two licenses with GEPA and WIC until the MOU'S are signed
would you like us to continue managing the two agencies?

Chairman Anthony Ada: There are a number of things you do for those buildings, WIC and
GEPA right? There is more than just picking up a check right?

Mr. Dong Choe: For those two, in the MOU's and licenses the maintenance and repairs of the
facility are incumbent on them, with WIC they submit a TIA once a year or every two years,
outside of that for the government agencies it is more collection more than anything.

Chairman Anthony Ada: So the request is to transfer those things?

Mr. Dong Choe: It is not a request technically GEDA never handles those licenses but WIC and
GEPA were the exceptions. We saw the new MOU's for the two agencies and we noticed we
were not included and it was highlighted. We are able to send out an invoice and we are not sure
if Ancestral will be sending their own invoice are we going to be your property manager until the
MOU's are signed or are you ready to take over everything.

Director Michael Borja: My recommendation is you continue until it is signed and an effective
date is recorded.

Chairman Anthony Ada: | wanted to clarify the responsibilities is because if we tell GEDA that is
not your worry anymore and something goes wrong in the building who in land management can
we send.

Director Michael Borja: They have to deal with the care and upkeep.

Mr. Dong Choe: With government agencies it is very important to mention repairs and
maintenance because they have the tenant improvement allowance. The MOU's and licenses
are very clear repair and maintenance is bome by the tenants.

Chairman Anthony Ada: Was that written in here?

Director Michael Borja: | don't recall.

Mr. Dong Choe: [t was in the MOU that we prepared earlier.

Chairman Anthony Ada: Who gives them the TIA?

Mr. Dong Choe: The TIA is a request from them we analyze it and it's approve by the
commission.

Chairman Anthony Ada: It offset toward the rent?
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Mr. Dong Choe: The last one they submitted in 2016 | zeroed it out because they couldn't prove
to me that it was beyond their term of tenancy so we didn't give them anything but in 2014.

Chairman Anthony Ada: Are we going to put that in here?
Mr. Dong Choe: That is by resolution by the commission.
Director Michael Borja: So it is not a part of the MOU.
Chairman Anthony Ada: So it is on a case by case basis?

Commissioner Antonio Sablan: In all these properties you are leasing out is there a property
manager? | have a feeling that a building can go unfix the place is being trashed if we don't tell
them to clean it up it is not being done could we have an aggressive, proactive property manager
on this.

Director Michael Borja: On this issue GEDA is not going to have control, Polaris that is a
different matter.

Mr. Dong Choe: We do rounds of all our property once a month, all of ET Calvo, Harmon, United
Warehouses, Polaris and Cabras. | talk to Ms. Valencia from Matson very often, | talk to her
about (inaudible) cleanup, | talk to Mr. Camacho about rental stay. So yes, we do make our
rounds for properties we are managing.

Commissioner Antonio Sablan: In light of that could you include that in your repor, this is what
you found, this is what we talked about, this is our concern so that we can be apprised of this look
at Balli Steel, | do not know how that happened.

Mr. Dong Choe: | can't say what happened because | was not there.

Commissioner Antonio Sablan: Don't give me that answer | wasn't there | am talking to GEDA
here and you are representing GEDA.

Chairman Anthony Ada: So with these two government agencies you are reading it to mean
that once it is signed you don't have to worry about it if we were to come back to you and ask that
as you do your rounds to also inspect these buildings will you have a fee for that?

Mr. Dong Choe: | can tell you that outside their ability to pay they are very good tenants, they
keep up with the building very weil, DPHSS-WIC they constantly upgrade their facility, GEPA

uses the building for a laboratory so it is in very good condition because it has to meet certain
criteria.

Chairman Anthony Ada: That is what | am leading to, you already have that function as your
tenants right. | remember asking Joey if he could handle all the collection and he said he doesn't
have the manpower to do that so that is something we have to prepare for.

Mr. Dong Choe: Like | said | work closely with Joey he always has questions.

Chairman Anthony Ada: But this question is leading into the July 2017 MOU.
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Mr. Dong Choe: | am low in the totem pole and | cannot make promises for GEDA that is
something the Director and Chairman would have to speak to our administrator about. Like today
| could discuss existing MOU but the new one | cannot | have my superiors that make those
decisions.

Chairman Anthony Ada: Any other questions for Dong? Thank you. Let's take a five minute
break.

V New Business
B. Lot2249, Part of Radio Barrigada, 80-6, Barrigada, Guam

Chairman Anthony Ada: There is a request to move to new business because the family is
here. There is a letter in your packet from Berman, O'Connor and Mann.

Director Michael Borja: Read from the letter verbatim. (letter attached to this packet)
Chairman Anthony Ada: It is a request to reform the deed.

Commissioner Louisa Wessling: Was there a reason why it was deeded to her and her eleven
children?

Director Michael Borja: Because that is the way it was listed in the taking.

Mrs. Sylvia Iriarte Quenga: My name is Sylvia Leon Guerrero Iriarte | am here on behalf of the
Estate of Ana Duenas Iriarte regarding lot 2249 Radio, Barrigada. in 2004 | was granted the
deed for the estate of Ana, my dad is the oldest of Ana’s children, he was handling it then my
brother Larry and then passed on to me. We went to court. We have meetings at my house with
all the descendants of Ana Duenas Iriarte that are here in Guam and they all agreed that | will be
the one to handle everything, we had a lawyer and he asked if they wanted Mrs. Quenga to
handle everything they said yes. Now, because of the surveyor is asking for the map, when |
checked on the map they said our lawyer made a mistake the court wants the papers to say Ana
Iriate, Sylvia Iriarte Quenga petitioner. Joey Leon Guerrero and Jimmy Camacho told me | have
to go back to my lawyer to put Estate of Ana and everybody else, the eleven children, so | went
back to the lawyer told him. Everyone was notified all 220 of us children, grandchildren and great
grandchildren. A lady at probate court explained to me to make 12 probate instead of one. |
advanced the lawyer $10,000 and the surveyor $4,000. The lady from the probate court said that
we could ask GALC to amend the deed and it will be one probate. He said if we do 12 probate it
is going to cost $58,000 and he wants $28,000 to begin probate but he said that if the GALC
board amend the deed then it is no problem, he was trying to save me money. | am here asking
you | am begging you if you can amend the deed. | am the oldest and taking care of this and |
am going on eighty | am also handling Tiyan land, | just want to do this for the family of Ana
Duenas [riarte.

Commissioner Ronald Eclavea: When the military took the property they named Ana Duenas
Iriarte and her eleven children?

Mrs. Sylvia Iriarte Quenga: Yes.

Commissioner Ronald Eclavea: Do we have any other case like that? Was that an oversight?
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Mrs. Sylvia Iriarte Quenga: | don't know. | did not make the deed the government did.

Commissioner Antonio Sablan: The commission gave back to the family this estate in 2004 this
records say these are the landowners when this property was given to the estate it is no longer
our property, how can we amend the document when it is no longer ours. To remedy the
situation all twelve would have to deed it back to the commission and then we can then give a
deed to the estate of Ana Iriarte

Mrs. Sylvia Iriarte Quenga: The lawyer has exhibit “A” and it is a list of all the descendants of
Ana lriarte | don't know how you are going to do it. In 2004 | was told to see Joseph Borja at
Tiyan and 1 did. He told me this whole property belonged to Ana but only a portion was released
the others are still within the golf course so the area released outside the golf course you can
survey and do as you please, the area within the golf course you can't do anything. So | am
asking that you amend the deed to have only one probate but if you can't then it is already in
court all the descendants.

Commissioner Antonio Sablan Let me give you an example: let us say that the home you are
living was mine once upon a time. | sold you the land, then someone came and said add this
name to the deed but | can't do it because it is not mine anymore.

Mrs. Sylvia Iriarte Quenga: | understand that.

Commissioner Antonio Sablan: This is the same case.

Commissioner Maria Cruz: All those names were listed in the taking?

Commissioner Anita Orlino: This is from the naval government.

Director Michael Borja: That is why we had to do it like this because there are no other legal
documents that tell us otherwise. It will fall into realm “is it iegal to from”? When deeds like this
get amended there has to be a reason for the change, the commission would have to come up
with a resolution with justifications because we don't alter these kind of documents. When the
land was taken your grandmother probably said put everyone in because you don’t know who is
going to be left.

Mrs. Sylvia Iriarte Quenga: That could be.

Director Michael Borja: She did it in the interest of the children unfortunately today it does not
because it is going to cost a lot of money.

Mrs. Sylvia Iriarte Quenga: What suggestion do you have?

Director Michael Borja: The commission could only transfer it to those names listed they could
not alter any of the claims listed and your grandmother and everybody else was listed there is no

alternatives the commission can have.

Mrs. Sylvia Iriarte Quenga: So you are saying stop the probate now?
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Commissioner Anita Orlino: Continue but pay the amount the lawyer is asking for all of them,
they only want you to amend this to save you 58 grand.

Mrs. Sylvia Iriarte Quenga: So in other words you cannot amend it.
Commissioner Antonio Sablan: No we cannot.

Mrs. Sylvia Iriarte Quenga: That is all | wanted to know now | can go back to the lawyer and tell
him it cannot be amended and have a meeting with the family and explain it to them.

Director Michael Borja: In a title of land it is important that there is never a cloud or chain broken
in it so that they chain is constant to include all the people when one person dies you gotta have
notification to take that person off, she we do that it could place a cloud over the title and that may
cause problems in disbursing the land, | am trying to think of another way to do this but everyone
here listed has passed away right?

Mrs. Sylvia Iriarte Quenga: All of my father's brothers and sisters are gone. | am the oldest.

Director Michael Borja: If they were around they could deed of gift it to the mother then it
becomes whole again but they have passed and they can't do it the only way to do that is to
probate it.

Mrs. Sylvia Iriarte Quenga: That is why we hired a lawyer to go to probate.

Director Michael Borja: You could all deed it to the original estate for example that has to be
done in the probate and then redistributed back out again.

Mrs. Sylvia Iriarte Quenga: To who?

Director Michael Borja: Your grandmother but you have to do that in probate it is complicated
but in a group it is simpler. Each of your father's siblings had their own separate family, properties
and issues and could have been probated separately it can become problematic.

Commissioner Antonio Sablan: | have two examples: there are fifty people that own one parcel
of land if one objects to the portioning the whole portioning effort dies the court then can decide
on the portioning. Another example is you have nine children and their children. One of those
children can say he has rights to the title even if his father says he has no rights. It is not his yet
so how can he give what is not his yet only when it goes to probate that it can be given back out.
You could have a brother who has a child outside his marriage, that child may want to claim his
share we cannot dismiss him only the court decides that. We are being sued right now for things
we did in the past we don’t want that now.

Mrs. Sylvia Iriarte Quenga: All of the descendants of Ana Duenas Iriarte were all informed by
the lawyer that it was going to probate, no one objected, no one! | heard a rumor that someone
was interested in lot 2249. | went to visit Madeline Bordallo but she left that moming. John Calvo
called and asked what was the status of Radio Barrigada, he called me and said they is nothing
happening with the area within the golf course but someone in the government of Guam said
somebody wants that land.

Commissioner Anita Orlino: Who?
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Mrs. Sylvia Iriarte Quenga: | don't know he said it is just a rumor but rumors can become reality.
| don't care that there is a buyer, we can sell, as long as we solve the problem. Who is that
somebody | don't know. | asked who but he said it could be just rumors.

Commissioner Anita Orlino: How much was retumed? Correct me if | am wrong but you were
given a portion within and the remaining is within the golf course.

Mrs. Sylvia Iriarte Quenga: They gave us seven acres and Joe Borja says we can do whatever
we want with it. The golf course we can’t touch until the Navy gives it up and then the
government of Guam gives it back to us. Everybody in my family wants to sell it.

Director Michael Borja: But you can't.

Mrs. Sylvia Iriarte Quenga: that's right until the probate is done.

Director Michael Borja: | think you can probate the whole thing for the future even though you
don’t have it back yet because it is an interest.

Margarita Borja: Of the eleven children did any of them have probates?

Mrs. Sylvia Iriarte Quenga: No. Not to my knowledge.

Margarita Borja: Maybe they had other properties that went to probate. | have seen where they
included properties being held by military and they already distributed it so | was thinking that the
children of the original eleven children already took it to probate.

Mrs. Sylvia Iriarte Quenga: This was just two years ago that all my relatives know about this.
Margarita Borja: So the eleven children had no other property?

Mrs. Sylvia Iriarte Quenga: No.

Margarita Borja: Just this?

Mrs. Sylvia Iriarte Quenga: Yes. That's why it belongs to our grandmother, | got everyone
involved they all came to my house. The realtor, the attormey was there and they explained
things and no one brought up probates, to my knowledge.

Chairman Anthony Ada: What was transferred to you happened in 2004.

Mrs. Sylvia Iriarte Quenga: The whole thing.

Director Michael Borja: No.

Mrs. Sylvia Iriarte Quenga: But | only have access to the one outside the golf course.

Chairman Anthony Ada: | am referring to the letter, Attorney Berman says it was returned
September 10, 2004 but anyway the Ancestral Lands cannot work on this.

Mrs. Sylvia Iriarte Quenga: So what can you do?
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Chairman Anthony Ada: We leamed a lesson and we deed back who was listed at the time of
taking we don’t know what is going on within the family | believe this is why the board deeded it
back to what was listed.

Mrs. Sylvia Iriarte Quenga: The deed includes everything including the golf course.

Chairman Anthony Ada: The board at the time made the right decision based on our
discussions we will honor that and we can’t do anything.

Mrs. Sylvia Iriarte Quenga: You cannot amend it just say it.

Chairman Anthony Ada: We cannot amend it, it has been transferred it is out of our hands.
Commissioner Anita Orlino: We cannot change this document because all the names are here.
Mrs. Sylvia Iriarte Quenga: | will tell my lawyer.

Director Michael Borja: If you want we can provide a letter.

Chairman Anthony Ada: You paid him $50...............

Mrs. Sylvia Iriarte Quenga: $10,000. | divided that amount by eleven.

Chairman Anthony Ada: In probate law there is a certain percent they cannot charge over like
2%.

Commissioner Anita Orlino: She said he is asking $28,000.

Mrs. Sylvia Iriarte Quenga: $56,000 for twelve probates.

Chairman Anthony Ada: He eams a percent of the value of the property isn't it?
Commissioner Louisa Wessling: It's graduated, its tiered.

Chairman Anthony Ada: Can you reach $28,0007

Director Michael Borja: lts $56,000

Commissioner Maria Cruz: Is the lawyer asking you to open probate for each of the eleven
children.

Commissioner Louisa Wessling: Yes, they have to do that.

Mrs. Sylvia Iriarte Quenga: Its $56,000 and he want half up front $26,000. The lady at probate
court says for twelve probates one for Ana and her eleven children but | will not proceed with the
probate unless | collect $28,000, the lawyer put a stop on the probate because | couldn’t get the
map then this problem we will continue once | collect from the family.

Director Michael Borja: We will send a letter to your attorney based on the decision of the
commissioners and the way the law allows and doesn’t allows transfers of deeds why we are
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unable to amend the deed of the ancestral lands commission, to do so by this body would make
the land even worst of.

Mrs. Sylvia Iriarte Quenga: | don’t even have land | gave it all to my children.
Commissioner Maria Cruz: Are you the administrator for all 12 probates?

Mrs. Sylvia Iriarte Quenga: Yes.

Commissioner Maria Cruz: They don't have an assigned administrator for their share?

Mrs. Sylvia Iriarte Quenga: No because that is what they want, everybody wants me to
represent them.

Commissioner Maria Cruz: Bless your heart.

Chairman Anthony Ada: You don't have a legal document they just asked you to handle it you
are not the administrator for each

Mrs. Sylvia Iriarte Quenga: | was appointed by the courts.
Commissioner Louisa Wessling: No, only for Ana Iriarte.

Director Michael Borja: You have court appointed papers showing you are the administrator for
each of the twelve owners listed?

Mrs. Sylvia Iriarte Quenga: It is here in exhibit A, everybody’'s names and address, Ignacio,
Jose, Francisco and so on everybodys name is listed 220 people. They said why don’t we sell it.
Seven acres divided by 11 children divided again by 13 in my family and sc on you can't even
have parking space. So they said why don't we sell it? | have four investors and they want to
build homes, we have a realtor and already put out $14,000 dollars. 1 want to thank you Mr.
Chairman and board members.

V. New Business
A. Hanom Property-Lots 7100, 7102, 7103, 7146

Chairman Anthony Ada: We have a letter here from Senator Frank Aguon dated December 12"
addressed to Michael Borja.

Commissioner Maria Cruz: This property was improperly transferred to ancestral lands, it did
not go through the proper channels meaning it didn't go through the legislature. When the family
came and asked us to transfer to them we had a problem because it said gov/guam so we told
them to go to the legislature and seek their assistance. So if we have it then let us give it back to
them or have the legislature give it to us to give it back to them.

Director Michael Borja: But the question is does the original land fall under the purview of the

ancestral lands for it to be administered back out, does it meet the qualification to be put into this
commission to be disbursed back to the original landowner.
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Commissioner Maria Cruz: It is my understanding then that it should have been transferred to
the Ancestral lands commission.

Commissioner Antonio Sablan: There was an attorney general opinion on this.

Director Michael Borja: The AG at the time said it did not meet the requirement and therefore
any consideration by the commission is not appropriate. So the senator is asking can they do
anything legislatively to require it to be released to them but if it doesn’t meet the ancestral lands
commission requirements the answer is no! if they want to legislatively give away government for
nothing then they got to do it on their own without the ancestral lands commission but they have
to justify giving someone land that is supposed to be the government of Guam without selling it
or trading it or anything else.

Commissioner Antonio Sablan: When was this land taken from them?

Margarita Borja: It was never taken from them this belongs to the government of Guam the
Taitano family just has claim to it. Let us say that it was transferred to ancestral lands it is going
to be crown lands it cannot be returned to the Taitano family because it is government of Guam
property they are just making claim to it.

Commissioner Ronald Eclavea: This is what | found out a long time ago the Taitano family did
own all this property and the Navy came in to assess taxes to lessen taxes they said they only
owned this, so the Navy said since you only own that then we will take the rest.

Director Michael Borja: This issue is being dealt with another way it is going through the land
registration process, their quick claim deed the government will challenge it. The government will
say the ancestral lands had no authority to release this property because it failed to meet the

requirements already established to be released it has been government of Guam property since
the 1930’s. Government of Guam registration of this property will remove any other claim to this

property.

Commissioner Ronald Eclavea: This should not have been transferred

Deputy Director David Camacho: There is a law that any other land returned by the federal
government is considered crown land and there are documents saying this belongs to the United
States government a 1938 document.

Director Michael Borja: They are going through the legislature, the governor everybody but us.
Deputy Director David Camacho: This was acquired from Spain.

Commissioner Antonio Sablan: Doesn't the law state that any land taken from 1930 on.

Deputy Director David Camacho: There was an abstract done in 1938 from the Naval
government of Guam.

Commissioner Ronald Eclavea: It says cessation from Spain.

Deputy Director David Camacho: There was a letter Sent to the late Senator Pangelinan
regarding this property ..............ooeeeeinns
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Commissioner Anita Orlino: He passed away.

Commissioner Ronald Eclavea: So this actually qualifies to be ancestral lands.

Deputy Director David Camacho: Yes but not subject to be released.

Director Michael Borja: It is crown lands

Deputy Director David Camacho: (inaudible)....................... The treaty of Paris or Peace.
Commissioner Antonio Sablan: It is Treaty of Peace, Paris.

Chairman Anthony Ada: Just the turn of the century 1900? When Spain lost the war to the
United States, that was a long time ago.

Commissioner Antonio Sablan: 1898.

Chairman Anthony Ada: According to this letter dated December 2009 from the AG's office
Department of land management took a position, first of all it was not eligible to be transferred to
ancestral lands inventory and without legislative approval and is therefore invalid. Now it says
here it is at superior court for land registration case.

Director Michael Borja: No it is not.

Chairman Anthony Ada: It says here in 1979.

Director Michael Borja: It is one of the many parcels we have but it is still pending we have an
unsurveyed registration map already completed.

Chairman Anthony Ada: What is the delay from being finished?

Director Michael Borja: The land registration process. We didn’t have an attorney to sit down
and go through that whole process but we are doing that now.

Chairman Anthony Ada: Senator Aguon wanted a status by December 19, did we do that?
Director Michael Borja: No we did not. | can't respond on your behalf until we discuss this
formally | will apologize for being late, he has sent another letter under the 34" legislature. Who
gave this land to ancestral?

Margarita Borja: The government of Guam. You have to transfer it back to the government of
Guam.

Commissioner Maria Cruz: | think we should retumn it.

Director Michael Borja: After the land registration process it will go to who?
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Margarita Borja: The government of Guam. It was transferred to Chamorro Land Trust and then
the governor transferred it to Guam Ancestral it was surplus government property just like the
Micronesia mall propenty, it was surplus government propenrty.

Commissioner Louisa Wessling: And | see that after they transferred it to the estate they
turned around and sued the government of Guam.

Commissioner Maria Cruz: Should we make a motion?

Director Michael Borja: You should make the motion to release the quick claim deed for the
ancestral land commission to transfer it back to the government of Guam. That will be a
necessity so as it goes through the land registration process it will lift the cloud on the process,
part of the reason there is a cloud is because things got switched around.

Commissioner Maria Cruz: Can you identify all the lots in this category so we can make a
motion to transfer it back to the government of Guam.

Director Michael Borja: Are these the lots?
Margarita Borja: Some we have already deeded to the family.

Director Michael Borja: Your motion would be to pass it in resolution, it is a better document it
would transfer the land.

Commissioner Ronald Eclavea: We need to address this the abstract is showing the Naval
government Island Court of Guam showing lot 7100, 7102, 7103 Yigo that this came from
cessation of Spain so it is actually crown lands.

Karen Charfauros: It was not federal excess returned.

Commissioner Ronald Eclavea: It doesn't have to be, any federal land that was Spanish fands
gets transferred to crown lands.

Karen Charfauros: If it was federally condemned.

Deputy Director David Camacho: No it doesn’t have to be condemned.

Commissioner Antonio Sablan: Any land retumed by the federal government becomes crown
land, now if it was condemned by private owners from 1930 on we give it to the original
landowner.

Commissioner Louisa Wessling: This says it is from Spain.

Commissioner Antonio Sablan: | feel that it is ancestral lands crown lands.

Director Michael Borja: What is your reasoning Margarita?

Margarita Borja: | am basing myself on the AG's review and there were several documents

recorded at land management in as far as the abstract and they came out with
.............. document number 807792 it was filed and it urges Ancestral Land Commission that

B|Page



claimants are not entitled to this land but that such lands should remain with the government of
Guam.

Director Michael Borja: Who submitted this?

Margarita Borja: It is out of ancestral lands, this is coming from the same body and now you are
coniradicting yourself.

Commissioner Louisa Wessling: Someone really needs to review these documents which
looks like it was recorded.

Director Michael Borja: This was done by the attorney general of Guam on behalf of the
ancestral lands commission.

Commissioner Ronald Eclavea: That was Bill Bischoff but | don't think.............
Director Michael Borja: This wasn't recorded.
Margarita Borja: | pulled it, there were other documents.

Commissioner Maria Cruz: At our next meeting we should have a resolution with the properties
not supposed to be in our inventory.

Deputy Director David Camacho: It is crown land or government of Guam

Chairman Anthony Ada: The land registration case is still pending maybe we need to find out
where that is.

Director Michael Borja: The land registration cannot be concluded until this gets sorted out and
we move it out of your inventory and back into the government. Once the land is registered and
at some point we all deem it is ancestral, then it comes back to ancestral, otherwise there is a
cloud for the registration.

Commissioner Ronald Eclavea: That response from Bill Bischoff is in response to a previous
effort to transfer land to the Taitano and that was his response to it. So the government of Guam
issue is the determination that we can talk about because ancestral lands is the government of
Guam, land management is government of Guam.

Commissioner Antonio Sablan: The attorney general's opinion, every lawyer will answer based
on what your needs are.

Director Michael Borja: No, hopefully every lawyer is answering to the best of his knowledge to
set you in the right direction.

Commissioner Antonio Sablan: But they also will go to court and fight for you in that issue.
Director Michael Borja: But they are your lawyer and if this is what they are saying and if you
don't like it where are you going to. Just like attorney Miller today, she is not you jawyer she can't

represent you, she represents the governor, she is only here because you have no lawyer and
the judge order her to do this on your behalf. The attorney general is the government's lawyer
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and that is what we have to base it on whether we like the opinion or not and can be fought out in
court and unless it is fought out in court and if it is held up in land registration, we can base our
action on the opinion given.

Commissioner Antonio Sablan: This land was not previocusly owned by the Taitano's so
therefore you have no authority to transfer it back, we could also ask the legislature to transfer it
and make it crown land.

Chairman Anthony Ada: It is in ancestral lands inventory right now. And it iooks like department
of land management is trying to register the land and it is pending because how could DLM
register land that is with ancestral lands right now. So in order for DLM to register the land
ancestral lands needs to give it back. This was transferred by executive order right Margarita?

Margarita Borja: Yes.

Commissioner Louisa Wessling: If any property was acquired by the United States government
from Spain, are those crown lands supposed to go to ancestral lands.

Director Michael Borja: The Navy assigns it to the government of Guam and then the
government of Guam reassigns it that is why it has to come back out of ancestral so we can
register it and then get it reassigned back out. All the lands start with the Navy giving it to the
government of Guam, the government of Guam determines do | need this for anything else
necessary for its operations if the answer is yes then it stays in the government of Guam if no, it
has to be determined what it is used for if it is not ancestral ownership it goes to Chamorro land
trust.

Commissioner Louisa Wessling: So not all crown lands get transferred to ancestral lands.

Chairman Anthony Ada: There is a law and the time frame of taking we have to go and look at
that.

Director Michael Borja: But it starts with the Navy to gov/guam, then gov/guam disburses it to
wherever it needs to go

Commissioner Louisa Wessling: | understand that part, but these Hanom properties appear to
be crown lands so what you are telling me is that gov/guam determines what entity it is going to,
not all crown lands come to ancestral lands

Chairman Anthony Ada: The law says federal taking determines if it goes into ancestral lands.

Director Michael Borja: But it is not registered either it should be the government of Guam’s
until it gets registered.

Commissioner Louisa Wessling: So the crown lands that we have that are registered those are
crown lands?

Director Michael Borja: You can’ t do anything unless it is registered but you don't have titie to it
either.
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Commissioner Louisa Wessling: | just remember that from another meeting the lands were not
registered, none were surveyed or registered.

Director Michael Borja: Even the Navy just gave parcels out under this title it is just apportion of
something and it doesn't even have a name.

Commissioner Ronald Eclavea: The Pagat propenty at Finegayan those were not registered.
Director Michael Borja: It is not registered.

Commissioner Ronald Eclavea: We RFP the property did we have an arrangement with the
bidders to survey and register it.

Director Michael Borja: So for example, this sale to Guam Water Works of a portion of the land
called AJKD, AJKD is the square your land jets out and all unregistered. The survey has to be
this entire humongous lot then registered then deeded out.

Deputy Director David Camacho: Crown land has to be registered under the land bank registry

Director Michael Borja: This whole law suit with the Torres’ is all about that. It wasn't properly
registered.

Commissioner Maria Cruz: If we decide to settie it is not our money return it back to gov/guam.
Director Michael Borja: In this case it has to go into the land bank.
Commissioner Maria Cruz: Personally | don’t think so.

Director Michael Borja: In this case for Hanom we need to do a resolution, transfer it back to
gov/Guam, clean it up but in response to Senator Aguon it was not the commissions proper role
to make a distribution of this for a number of reasons and we will spell all that out.

Commissioner Ronald Eclavea: So the process of being transferred to us that was the flaw.
Even if it should go to us it should have gone to us it wasn't done the right way.

IV Old Business
MOU WIC GEPA

Director Michael Borja: Can | talk to you about the two MOU'’s between EPA and Public Health.
There doesn’t need to be a license between two government agencies and MOU is sufficient
according to our legal counsel. | took what was done before and changed it so that it would be
managed by land management on your behalf payment is the hardest part due to payment from
federal sources. Please review it, it was formatted to be recorded and | put an attachment of the
diagram, here is a case again where this property was not even surveyed. Also, Senator Ada is
going to put in a bill to rezone south Tiyan to M1 which is inclusive of your property, unless you
have an objection you need to state so.

Commissioner Ronald Eclavea: So we have ancestral propenrty in that area?

Director Michael Borja: Where EPA and WIC are, they will be M1.
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Deputy Director David Camacho: | thought they were going to make a decision on the MOU'’s.

Director Michael Borja: They are waiting to sign of they are not paying for anything right now
because they don't have an active agreement. Now this will eliminate the 14.3% requirement to
GEDA which is a huge savings and the money will go in bulk to ancestral land bank what | do ask
is payment be made to land management for the fee services in invoices, collection and
reporting, | am throwing a number of 2.5% a nominal amount | believe. There has to be a cost to
that service, the logistics can be worked out later. The monies should be made payable to
ancestral lands commission it goes into a preliminary checking account then percentage can be
paid to land management and then the money can be transferred into the non-touchable.

Commissioner Ronald Eclavea: Are we going to need an MOU between land management and
ancestral lands?

Director Michael Borja: | will do that as soon as we come up with an amount if you agree to the
2.5% or you want to be generous and give 7.5%. | will craft that up it should be very simple.

Chairman Anthony Ada: Because public health and WIC are behind in payment there is still
administrative cost.

Director Michael Borja: Well it is only payable when the check comes in, | can't touch any
money that is not in the account. We need to establish the account, do the resolution and all that
stuff.

Chairman Anthony Ada: My question is, are you going to back charge us when payment comes
in?

Director Michael Borja: | believe they are not paying because there is no active account.

Commissioner Maria Cruz: They are waiting for an agreement. But | have a question, what
about termination for non-payment? | don't see that in the MOU.

Chairman Anthony Ada: This is a long time agreement and every year there is supposed to be
a certification of funds but in recent years we haven't seen one.

Director Michael Borja: Right here on the signature page there is a requirement for certified
funds to be available.

Chairman Anthony Ada: That question goes all the way back to when these two agencies were
not paying.

Commissioner Anita Orlino: They are federally funded but the receiver is DOA and they are the
ones detaining this money, why? Can they send directly to ancestral or land management?

Director Michael Borja: There is a termination clause in here, we have to give them 90 days
notice.

Commissioner Anita Orlino: But it is not their fault because their money comes directly from the
federal.
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Director Michael Borja: | know but let say we give them 90 days, we are two years behind now.
| want to give you full disclosure, EPA is having issues with regent 9 on the use of federal funds
on the payment of rentals, they believe the monies they have been using for rentals is enough to
build a building. It is an internal thing they have to figure out with regent 9 and how to source it.
Deputy Director David Camacho: At one time WIC was offering to buy.

Commissioner Anita Orlino: The land, they want ownership

(incoherent-mutiple speakers).

Chairman Anthony Ada: With regard to the two MOU'’s we don't have to decide right now the
cost that DLM will incur.

Director Michael Borja: There is no discussion regarding that.

Commissioner Louisa Wessling: There should be a default clause

Commissioner Ronald Eclavea: Yes there should be a default clause just as a back up.
Commissioner Louisa Wessling: The default would outline the reasons for termination.
Commissioner Ronald Eclavea: The one here is just prior to the termination date.
Commissioner Louisa Wessling: That's fine.

Commissioner Maria Cruz: Grounds for termination

Director Michael Borja: We had that on our previous licenses with the Torres.
Chairman Anthony Ada: But we are dealing with a government entity and that’s different.
Director Michael Borja: Yeah

Chairman Anthony Ada: Those clauses are more enforceable it is non-government.
Director Michael Borja: Let me see if we can include that.

Commissioner Ronald Eclavea: | make a motion to approve the two MOU’s pending the
revision of the default clause.

Chairman Anthony Ada: Just that one item, the defauit clause? Everything else looks good. We
have a motion on the floor...................

Commissioner Ronald Eclavea: ............... to approve the MOU between Guam Ancestral
Lands Commission and Guam Environmental Protection Services and Guam Ancestral Lands
Commission and Public Health-WIC pending the default clause

Commissioner Antonio Sablan: Second the motion.
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Chairman Anthony Ada: Seconded by Commissioner Sablan.
Chairman Anthony Ada: All in favor
All Commissioners: “aye”.

Chairman Anthony Ada: Commissioner Sablan suggested we meet twice a month until we get
caught up.

Commissioner Maria Cruz: May | suggest the 2" and 4" Wednesday's of the month,

Chairman Anthony Ada: We have two more items on the agenda should we move it to the next
meeting.

Commissioner Anita Orlino, Commissioner Louisa Wessling: Yes.

Deputy Director David Camacho: We talked about Northern Market they need to revise the
map.

Commissioner Maria Cruz: | have a comment. We should not expect Karen to have minutes
prepared since we are having two meetings a month. We can always her her complete her
minutes the following month.

Director Michael Borja: | have been researching and | ask all the board secretaries to look into
any kind of software that can do dictation that can transcribe written recording to the written word.
If any of you know an existing software please let me know | would like to purchase it. This is one
of three commissions that DLM has and we would like this process to run more efficiently,
otherwise we can have the audio recordings and we can do a summary of the minutes that way it
is more concise , we get to the point, details and issues you can listen to the audio. You guys
use to do just records of motions.

Chairman Anthony Ada: So the next meeting is the 2™ Wednesday of February.

Commissioner Anita Orlino: February 8" and February 22™.

Commissioner Ronald Eclavea: So two meetings until further notice

Chairman Anthony Ada: So the next meeting is the 2™ Wednesday, February 8" at 2pm. And
think about the software. A couple weeks ago Karen sent us the Robert's Rule can we review that
| think it will help with the dictation and pages of transcribing, it will help us become more
discipline and hopefully get out on time.

Commissioner Maria Cruz: Well we will do the summary.

Director Michael Borja: Summary of items

Vil. Adjournment

Commissioner Antonio Sablan: | move to adjoum.
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Commissioner Ronald Eclavea: | second the motion
Chairman Anthony Ada: All those in favor say “Aye”.

All Commissioners present: “Aye”.

Chairman Anthony Ada: All those not in favor say “nay”.

No answer

Meeting adjourned at 5:49pm

Transcribed by: Karen N. Charfauros: ot 4;& ol

Approved by Board motion in meeting of: _January 25, 2017

David V. Camacho, Deputy Director:

Anthony J.P. Ada, Chairperson:
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Memo re: Motion for Stay of Proceedings
CV1235-12
Page 3

to stay proceedings is incidental to the power inherent in every court to control the
disposition of the causes on its docket.’” RHI Refractories Liaoning Co., Ltd. v.
United States, 774 F. Supp. 2d 1280, 1284 ( Ct. Int’] Trade 2011) quoting Landis v.
N. Am. Co., 299 U.S. 248, 254-55 (1936); see also, Clinton v. Jones, 520 U.S. 681,
706 (1997) (“[c]court has broad discretion to stay proceedings as an incident to its
power to control its own docket.

The decision wher and how to stay a proceeding rests ‘within the sound
discretion of the trial court.’” RHI Refractories, 744 F. Supp. 2d at 1284. “Absent a
showing that there is at least a fair possibility that the stay will work damage to
someone else, there is no requirement that [the movant] make a strong showing of
necessity or establish a clear case of hardship or inequity to warrant the granting of
the requested stay.” Id.

This court, like any other, has authority to stay its own proceedings and
therefore can exercise its discretion to grant the instant motion to stay. In exercising

its discretion whether to grant a stay pending appeal, a court considers four factors:

1. whether the stay applicant has made a strong showing that he is
likely to succeed on the merits;

2. whether the applicant will be irreparably injured absent a stay;

3 whether issuance of the stay will substantially injure the other

parties interested in the proceeding; and
4. where the public interest lies.

Nken v. Holder, 556 U.S. 418, 434 (2009).

According to the Ninth Circuit Court of Appeals, these four factors are not
evenly weighted, but rather are balanced along a “sliding scale” approach so that a
stronger showing of one element may offset a weaker showing of another. fLeiva-
Perez v. Holder, 640 F.3d 962, 964-44 (9th Cir. 2011). However, the first and
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action, the other two appeals involve decisions to disqualify the Attorney General.
Unlike this CV1235-12, however, only the Attorney General herself was
disqualified; the rest of the attorneys in the OAG were not disqualified.

Thus although filed separately and issued by different judges,? the appeals
arising from CV1124-09, CV0454-12, and now this CV1235-12 all involve the
same parties and nearly identical facts, If the instant lower proceedings are
permitted to continue on to trial while the three appeals are pending, there is no
question that immediate and irreparable harm will be suffered because the outcome
of the appeals will could very well change the course of this litigation.

“[TIhe key inquiry is not simply whether the legal remedy of appeal [after
trial] is available, but whether an appeal afiter final Jjudgment is adequate to protect
the interests involved... the adequacy of an appeal as a legal remedy turns on
whether the invasion of a party's particular right,...would cause irreparable harm if
the party was forced to wait to vindicate its right through an appeal. Guam Police
Department v. Superior Court of Guam, 2011 Guam 8, 97 19-20.

Given the very real threat of irreparable injury stemming from complex
land cases involving identical parties and facts which have given rise to three
different, but inconsistent, orders issned by three different judges and which
comprise three separate appeals, more than good cause exists to justify a stay.

2. The public interest and balance of equities favor a stay.

Another factor to be analyzed by the court includes whether the issuance of stay will

“substantially injure the other parties” and where the public interest lies.” Chafin v. Chafin,

3 The judge in CV1124-09 is the Hon. Arthur Barinas, and the judge in CV0454-12 is the Hon. Alberto
Lamorena III.
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III. CONCLUSION,.

For all of the forgoing reasons, the Governor of Guam on behalf of the Government
of Guam respectfully requests that these proceedings be stayed pending resolution of the
appeal in CVA 16-002.

Respectfully submitted this 10th day of February, 2017.

OFFICE OF THE GOVERNOR OF GUAM

SANDRA CRUZ MILLER







Office of the Attorney General of Guam E{

590 §. Marine Corps Dr., Ste. 706, Tamuning, Guam 96913

February 16, 2017

MEMORANDUM
To: Guam Ancestral Lands Commission
From: David J. Highsmith, Assistant Attorney General
Subject: GALC LITIGATION

I am providing another update of all pending litigation for the GALC’s benefit. There has
been some slow progress in our cases. GALC members may, of course, attend any of the court
hearings mentioned below.

The Supreme Court has agreed to hear the appeal regarding the disqualification of the OAG
in CV0454-12; CV1124-09; and CV1235-12.

1. GovGuam v. O’Keefe; CV1379-10. The Supreme Court will hear oral argument in this

case on February 28, 2017 at 10:00 a.m. This case involves the license of GALC Trust
land. [CVA 2016-0001].

2. GovGuam v. WSTCO; CV1378-10. This case went to trial in September 2016. Final
arguments were filed on February 3, 2017. According to Superior Court rules, Judge Perez
should issue his decision no later than May 4, 2017. The case involves the license of a
parcel of ten acres near Radio Barrigada.

3. GovGuam v. Gutierrez; CV1235-12. We no longer represent the government in this case,
although we do represent the government on the appeal. [CVA16-002]. Sandra Miller is
attempting to hire another lawyer. I will file the first brief on March 1, 2017, but there is
no date for oral argument.

4. GovGuam v. Gutierrez; CV1124-09. Lots No. AL002, AL002-1, and AL002-2, This
case remains stayed because of the appeal to the Supreme Court. I may have to move to
lift the stay soon because of recent developments in the probate case. See below. I will
There is no date for oral argument.

5. GovGuam v. Gutierrez; CV0454-12; CVA16-009. Lots No. 5001, Dededo; 5002,
Dededo; 5007, Dededo; 5007-1, Dededo; 5008, Dededo; 5008-1, Dededo. The parties

590 8. Marine Corps Dr. Ste 706, Tamuning, Guam g6913
Phone: (671) 475-3324 (Ext. 3055} » Fax: (671) 472-2493 « www.guamag.org
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Memorandum
CVI1379-10 et al

agreed to stay this case pending the appeal to the Supreme Court. No date has been
scheduled for oral argument,

6. GovGuam v. Gutierrez; CV1093-06. We are still trying to resolve our problem with
GWA and Goodwin. The money, about $250,000.00, remains in escrow and will be
released soon, we hope. This case involves a small strip of land near Micronesian Mall.

7. Inre Torres; Probate cases; PR0220-50 and PR0914-08. The Supreme Court has denied
our request for a writ that would stay distribution of assets in this case in WRP16-001. 1
expect the Eslates to petition soon to distribute the $13.6 million they hold in trust. At that
time, I will probably move for a restraining order in CV1124-09 to prevent distribution.
The probate cases involve all the lots deeded by the GALC to the Estates.

8. Crawford v. GIAA, et al. District Court; Tiyan and airport land. The pending
motions for summary judgment will be heard on March 24, 2017 at 10:30 a.m. This case
is not scheduled for trial.

Please contact me if you have any questions about the cases currently pending in court.

Respectfully,

BN BNA

DAVID J. HIGHSMITH {) '
MLt

Assistant Attorney General gation



/




Saturday, January 7, 2017 &

£
z

4

E
]
B

com Pacific.Daily

LOCAL

GovGuam disputes land ownership with Torres estate

STEVE LIMTIACO
SLIMTIACOOGUAMPDR.COM

The government of Guam
believes the estate of Jose
Martinez Torres improperly
sold about"275 acres of an-
cestral tand in Dededo with-
out first proving it owned
the property.

The estate only had a con-
ditional deed to the former
federal property because it
failed'to.prove to the Ances-
tral Lands < Commission's
satisfaction that Torres was
the land's original owner,
court decuments state.

Guam law states proper-
ty declared excess by the
federal government shali be
returned by Gov(3uam to its

Orange:

Continued.from Page 1

have personally sprayed
thousands of gallons. of
Agent Orange at Andersen
Air Force Base while sta-
tioned there in the '60s and
70s,

Bordallo is requesting
that the briefing include de-
talls on the handling, *trans-
shipment, storage, or any
other means of potentiat
contact for Airmen and ci-
vilians on base.” She also
asked to be bricfed on addi-
tional repocts of the use of
the chemical on Guam,

“This reportis particular-
ly concerning to me, and the
personnel  stationed  at
AAFB, their families, as well
as the people of the U.S. ter-
ritory of Guam deserve 1o
understand” fully the cir-
cumstances under which
this proven dangerous car-
cinogen was handled ”

A congressional investi-
gation into the use of Agent
Orange -on Guam has been
discussed before.

Speaker Benjamin Cruz
said an Oct. 13, 2005 decision
by the U.S. Court of Appeals
for Veterans upheld an un-
identified Air Force veter-
an’s claim that Agent Or-
ango exposure while sta-
tioned at Andersen Air
Force Base from Dec. 1966
to Oct. 1968 caused him to
develop diabetes mellitus.

This was one of the first
rulings of its kind. While
Vietmam veterans received
a blanket acknowledgment
of exposure to' Agent Or-
ange, those who claim expo-

original owners or their
heirs through the govern-
ment’s Ancestral Lands
Commission.

The land dispute between
the Torres estate and the Of-
fice of the Atterney General
has been going on for years
in the local courts, and now
the Department of Revenue
and Taxation is demanding
millions of dollars in back
taxes from- the estate, after
concluding that the estate
Eroﬁted from the $26 mil:

Rev and Tax sent the es-
tate a tax notice in August
2016.

Former Guam first Jady
Geraldine “Geri” Gutierrez,

Never

e e

offi

T

as administrator of her
grandfather’s estate, is dis-
puting the bill for back tax-
es, arguing that Rev and Tax
incorrectly assessed the
amount owed, according to
federal court docurnents.
One issue in the case is
whether the government's
return of the ancestral land
to the estate is considered a
gift, which could affect the
amount of taxes owed,
According to the estate’s
tax lawsiit in federal court,

on sale and under-reported - Rev and Tax is asking the es-
the profits on its tax retiifms,

tate to pay an edditional
$2:33 million in taxes and
penalties for calendar years
2007 through 2010,

As an example, the estate
reported $4.2 million in cap-

g

ital gains during 2010, but
Rev and Tax believes the es-
tate had $12.8 million in cap-
ital gains that year and owes
taxes on the additional
amount. ;

The estate also has ar-
gued that. the land dispute
with GovGuam must firstbe
resolved before Rev and Tax
ciin consider taxing the
property. The land dispute
currently js in the Supreme
Court of Guam.

The Ancestral Lands
Commission in September
2006 awarded the Dededo
ancestral property to the
Torres estate, on the condi-
tion that it prove its claim o
the property in'court, docu-
ments state.

cially verified

PON FILE PHOTO

This file photo shows a gate at Andersen Alr Force Base. In a recent news report in Forida, an Alr Forca
veteran said he regularly sprayed Agent Orange while wotking at Andersen Air Force Base in the

19605-1970s,

sure while on Guam tnust
provide proof of dates and
locations of exposure.

However, Agent Orange's
use on Guam ' has
never been officially
verified. Therefore,
even if veterans can
provide dates and lo-
cations, they still
may be denied bene-
fits on the basis that
they cannot prove
Agent Orange was Cruz
present on Guam.

The decision, Cruz said,
appears to set a precedent of
acknowledgment. 1f cne vet-
eran could receive benefits

on the basis of exposure to
Agent Orange on Guam, he
believed the [loodgates
would open.

“l do remember
receiving and - read-
ing the Sullivati deci-
sion, and thinking
that  would be it,”
Cruz said. “1 thought
that would be the pre-
! cedent for everybody

moving forward.”
Cruz said that, af-
ter reading the deci-
sion, he wrote to Bordallo
asking her to undertake a
congressional investigation.

He said he lost track of

what happened with the re-
quest and believed it was be-
ing handled until reading
about ‘the latest develop-
ment: in the Pacific Daily
News,

“I assumed that veterans
who served on Guam were
getting coverage,” Cruz
said. “Jt wasn't until 1 saw
vesterday's article that I
realized veterans were still
being denied.”

Bordallo’s office did not
immediately respond. for
comment on the status of
previous requests for an in-
vestigation into Agent Or-
ange use on Guant.

The ownership was in
question because the prop-
erty is part of a larger, 953-
acre, piece of ancestral land
owned by several families
before the military con-
demned it in 1950. Torres
died the same year.

“If the court comes back
and says that you have abso-
lutely no claim t6 this prop-
erty, this' property comes
right back to the inventory
of the Ancestral Lands Com-
mission and that we are not
going to rehear this case
again,” the commission stat-
ed in 2006 when it granted
the conditional lease, docu-
ments state. {

But the estate never went
to court as required; and
sold the property, according
to GovGuam, which has
been challenging the trans-

' action. in court through the

. attorney.general’s office.

|~ GovGuam wants the es-
tate to prove in court that it
owns the land, as required
by the ~Ancestral ‘Lands

# . Commission.

According to the attorney
etteral’s office, the Ances:
al Lapds Commission

agreed {o allow the estate’s
attorneys write.the deed for
the property. But the deed
they wrote did not include
the restriction cited by the
commission, documents
state.

“Unbelmownst, to' the
commission, the déed draft-
ed by the estate's lawyers...
did not accurately reflectits
oral decision, in that the lan-
guage of the deed did not in-
clude the condition that the
estate’ bring” its Ancestral
Lands claim evidence be-
fore a court te have a court
review the evidence and
| make a final decision on it,”
GovGuam'’s July 2009 com-
plaint states. The estate’s at-
| torneys instead wrote :that
the estate needed to petition
a probate court to approve
the state's receiving of the
property, documents state.

“The estate's lawyers
| steered the matter to a pro-
bate court, which would not
have the jurisdiction to en-
tertain whether the estate’s
evidence entitled it to the
lots in' question under the
provisions of the Ancestral
Lands Act,” GovGuam stat-
ed.

According to court docu-
ments, Lot 5039, which is
more than 1 million square
meters, was sold by the es-
tate in 20407 to Kil Koo Yoon
for $21,435,330.




\ _..JI!I r" | Anthony J.P. Ada <adaclan@gmail.com>

Attorney General's Draft Letter re: J.M. Torres Estate

1 message

Anthony J.P. Ada <adaclan@gmail.com> Wed, Dec 17, 2008 at 11:34 PM
To: "Anita F. Orlino" <danor50@yahoo.com>, Ronald Laguana <rlaguana@hotmail.com>, Ronald Laguana
<rlaguana@gmail.com>, "Maria G. Cruz" <marcruzkt@msn.com>, "Lydia M. Tyner" <lydia_tyner@yahoo.com>, James
Matanane <jamesmatanane@hotmail.com>, "Ronald F. Eclavea” <reclavea@yahoo.com>, Anthony Ada
<adaclan@guamcell.net>

Cc: ancestrallandsguam@yahoo.com

Dear Commissioners,
| have reviewed the draft letter submitted to each of us by the AG for review.

| obtained a copy of the case exhibits and the transcript of the GALC's recorded meeting pertaining to this case and
prepared a memo which is attached.

Base on what | reviewed, the attorneys for the estate ignored the conditional instructions of the GALC commissioners and
managed to get a deed signed in error.

The Commissioners were carrect in instructing the attorneys for the Torres Estate to have their claim ratified by the
Probate Court because there were too many unclear questions about true ownership of these properties. In fact, in the
transcripts, one Commissioner continued to refer to this claim as the Duarte Estate.

| atternpted to summarize my memo and stance on one page but definitely more can be found in the exhibits. And the
more you read, the more you will be convinced that the attorneys took advantage of the GALC's trust that they would
do what was required of them.

Instead, for some reason, the attorneys did not care to have the Probate Court determine ownership and even
volunteered to draw up the deed which was used.

The Torres Estate attoneys disobeyed the instructions of the Commission and must be made to answer why.
If you want to see the exhibits or have questions on any part of my memo, please do not hesitate to call me.

Tony Ada
20081217 at 23:20 CST

rirdew

@ 20081217 Memo to Commissioners re JM Torres claim.pdf
106K



ANTHONY J.P. ADA 238 CHALAN KANTON Tasi - YiiG, GUAM 96915

December 17, 2008

Subject: Draft complaint from Office of the Attorney General for Reformation of Deed, and for Declaratory
Judgment.

Reference: Estate of Jose Martinez Torres

Related Reference: The Estate’s claim on Ancestral Lands knowns as Lots AL002, AL002-1 and AL002-2.

After reading the draft letter and reviewing the GALC recorded transcripts and documents related to this case, it
appears that the lawyers for the Estate of JM Torres failed to comply with stipulations made by the Commissioners.
There are numergus questions left unresolved which reach beyond the scope of the GALC.

In this connection, the GALC must enlist the AG to pursue the JM Torres estate to prove their claim as required by
the Commissioners because:

¢ Referenced properties appear to belong to the Duarte estate (and not Torres) prior to being repossessed by
the U.S. Naval Government.

o Further question as to ownership is made by then Govemnor of Guam {Maxwell) to the Secretary of the
Navy that,

= " . .Pedro M. Duarte never possessed a clear title to the
property..”}

e It appears that Mr. J.M. Torres had available and exercised all due process for recovering subject property
and did not win his appeal to the Governor.> Mr. Torres further pursued his case in the Island Court which
upheld the actions of Governor Maxwell.”

e In the recording transcripts, Attorney Yanza states,

o “.neither I myself, Mr. Mantanona and Mr. Razzano or Mrs. OfKeefe
can declare that we hereby terminate all future claims to ancestral
lands. But, as we saw fit best for the estate, we are willing to go
before the probate court and the probate estate of Mr. Torres and
request the court that they, the Court, approves the receipt of
these ancestral lands and approve the final termination of future
claims within the inventory of the commission.®?

o “This present motion on the floor, this would be a conditional
transfer of the properties so long as the court approves it and once
the court approves it - =“*

e In the recording transcripts, Commissioner Charfauros states,
o “..that this be a conditional deed that you still have to go to the
courts..”

o “.and the court will make final judgment on the claim.”®

o “.the Duarte Estate.” And, ™“..the Duarte claim.”; indicating a question of
ownership of this estate.’

o “.1if the Court sees fit that this c¢laim is invalid, this property
would come back to the inventory of Ancestral Lands Commission. But
basically the Court is going to be the final say so."8

e Even though the GALC actions may be upstanding, this property was taken in the year 1915 by the U.S.
Naval Government which is outside the review timeframe given to the GALC.’

FEixiubir 5 book, 1ab 18, Jeter dared Apnl 23, 1915, reference no. 208-G-15.

* Exhabir 5 book, rab 10, his letter to the Governor of Guam dated March 26, 1915,

3 fixhabir 5 book, tab 14, decree made by Judge Frank Protusach.

1 Pages 26 and 27 of the transenbed recording of GALC mecting,

5 Page 29 of the ranseribed recording of GALC mecong,

t Page 26 of the transcrbed recordmg of GALC mechng.

7 Pages 26 and 28 of the trnserbed recording of GALC mecting.

8 Page 29 of the manscnbed recording of GALC mecnng

" Public Law 25-178 gives GALC review of ancustral lands taken from 1931 and later.
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Jose M. Torres and Don Pedro Duarte Estate History
Chronology of property transaction

01/25/1897

Dona Ana Millinchamp recorded her title of possession of 300 Hectares. She
acquired this tract from Bruno del Rosario and Juan Benavente in 1896. Rosario
and Benavente had no recorded title. No deed of sale was executed for the
transfer of land to Millinchamp.

11/02/1897

Dona Ana Millinchamp recorded her title of ownership of a deed of sale exccuted
before a Notary Public in Guam for 50 Hectares purchased from Jose Charsagua
for the sum of 70 pesos.

07/15/1902

Don Pedro Maria Duarte purchased the two above tracts from Ana Millinchamp for
370 pesos each according to the deed of sale executed before the Notary Public
and recorded in the Registry on August 5, 1902. Duarte requested that the two
tracts be joined and formed one estate; Estate 1540, Vol. IV of Agana, P. 44,

The title of Don Pedro Maria Duarte to this land is good. But if the original title of
the person who sold the land to Duarte (Millinchamp) is examined, it is not good.

No recommendation was suggested by the Government because the land was
under legal seizure and would be reveried to the U.S. Naval Government of
Guam.

01/14/1914

For the agreed price of 4,000 dollars, Jose Torres y Martinez purchased a rural in
Dededo from Pedro M. Duarte. Pedro Duarte received 2,000 dollars. The
remaining 2,000 was to be paid on January 14, 1915 (one year later).

09/30/1914

Duarte tried to sell this same property to J. H. Underwood, Pay Clerk, U.S. Navy
and Postmaster.

01/14/1915

On January 14, 1915, an agreement was made and notarized that stated, “Jose
Torres Martinez was bounded to pay to Pedro M Duarte on this date the amount of
two thousand {$2,000.00) U.S.C. as last instalment for the payment sold to said
Jose Torres Martinez in “As-Dededo” by said Pedro M. Duarte; and wishing to
have prorogated that term, both parties agreed to proroge the term of payment of
the two thousand dollars above mentioned, to the fifteenth day of December one
thousand nine hundred and fifteen.”

02/27/1915

Pedro M. Duarte, former Postmaster and Chief Justice of the island of Guam,
pleaded guilty to the charge of embezzlement of U.S. Postal Money Order Funds
in the amount of $40,944.20.

03/01/1915

Pedro M. Duarte was sentenced to ten years prison and ordered to pay a fine of
$40,944.20 plus court costs of $50.00. He was sent to the Bilibid Prison in Manila,
Philippines. Duarte's property was seized.

Page10f2




Jose M. Torres and Don Pedro Duarte Estate History
Chronology of property transaction

3/26/1915 Jose M. Torres writes a letter to the Governor of Guam explaining that he had
purchased the property from Pedro Duarte and plead the validity of the sale
despite him not getting approval nor having the transaction signed before a
Notary. Torres offers the Governor two alternatives.

» Torres makes an argument for the validity of the sale; that the
requirements of the transaction being notarized was not an indispensable
requisite and the sale was good.

= [n the alternative, Torres pleads for recovering the two thousand he had
already put in Duarte's hands by having his refund be paid from the
proceeds of the auction to be held.

04/14/1915 Jose Torres sends a cablegram to the Secretary of the Navy. (see tab 19)

04/14/1915 The Secretary of the Navy (referred to as “Dept’s”) sends cablegram to Governor
of Guam.

04/15/1915 The properties seized from Pedro Duarte were put up for auction including the
land in Dededo. Nobody offered for the lot. There were however, eight persons
who appeared as bidders. (see tab 16)

04/15/1915 The Governor of Guam sends cablegram to Dept at 11:00PM.

0411711915 Dept sends cablegram to Governor of Guam. Governor Maxwell answers the
cablegram in his cablegram dated April 23, 1915. (see tab 18).

04/20/1915 A memo authored by Leon Flores, Registrar of Lands, stated that “The lack of
bidders was due, as | have observed, to the facts that people having money are
awaiting for a8 second auction with reduction of the appraised value of the

property..”

04/23M1915 Governor Maxwell sends a cablegram to the Secretary of the Navy responding to
their cablegram of April 17, 1915 (see tab18).

04/05/1915 Jose makes a declaration and files it in the Island Court on the same date
regarding this property and case.

Page 2 of 2




GUAM AND ITS PEOPLE.®
By W. E. Sarrorp.

The Marianne Islands, or Ladrones, form a ohain about 420 miles
long in a north and south direction and lying about four days’ ran by
steamer to the eastward of the Philippines. More definitely speaking,
they extend from 18° 14' to 20° 80/ nerth latitude and lie between
142° 81’ and 148° 46’ east longitude. They are of volcanic origin and
are surrounded by coral reefs. In the northern islands thers area
number of volcanoes in full activity, but in the south voleanic action
had ceased long before their discovery.

Guam, the largest and most important member of the group, is the
only island belonging to the United States, the remainder having been
sold by Spain to Germany after the close of the late war. It is at the
extreme south of the chain and at present bas a populstion of 9,678.%
The island is of irregular shape and is about 2¢ miles long from north-
northeast to south-southwest. Atits narrowest part, near the middle,
it is less than 4 miles across; near the ends the breadth is from 7 to 9
miles.

The northern portion of the island consists of a mesa, or plateau, an
ancient coral veef, elevated about 150 feet above the sea lovel, with
one or two peaks of no great height extending through it. It is with
out streams or springs, owing to the porous nature of the coral, except
in the immediate vicinity of the peaks referred to, where in the wet
season there is for a time a supply of water. Near the middle of the
island, 1n the immediate vicinity of Agnfia, the capital, there iss large
spring from which a copious supply of water issues. This, afterslowly
oozing through an extensive swamp—an ancient lagoon—finds its way
into the sea by means of a river, the channel of which has been
artificinlly lengthened and turned for a mile parallel to the coast for
the convenience of the natives. The southern portion of the island is
principally of volcanic formation, with several peaks which scarcely
exceed a thousand feet in height. 1t contains a number of streams,

¢Reprinted by permiseion, after revision by the author, from the Amesican
Anthropologiet (N.5.), vol. 4, October-December, 1002, Bee also **The Chamorro
language of Guam,” by the eame author, in American Anthropologist (N, 5.), vol. 5,
pp. 269 4.

bThia number refers to the actual residents of the lsland and does not inclode
visitora nor the United States forces etationed there. The figures are taken from the
censue of 1901, and were kindly communicated to me by Don Pedro Duarte, late
captain in the S8panish army, now & resident of the island,

488
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IN REPLY REFER To No.

208'G"l5 L]

NAVAL GOVERNMENT OF GUAM,

GOVERNMENT HOUSE.
GUAM.

April 23, 1915.

From: Governor of Gum.
To: = Seeretary of the Havy.

. *_,.,Sub';]ect; Case of Jose Torres Hnrﬁﬁ_é#e__:f’J' ;'r"-:f-"";f

'Referenoé'éﬁ () ﬁept’s éablegram of 4 p.nm, Ap'r-14,1915-

(b} ¥y cablegram of 11 p.m. Apr. 15, 1915.°
(e) - Dept’g cablegran of Apr. 17, 1915. :

Enclosnres: ' Copies of all obtainable documents
' : bearing on the case marked "A" to "M/,
inclusive. .

l. In compliance with referonce (¢} tho following detadiled
report,with eopies of Papers bearing thereon, is submitted
concerning the case of Jose Torres Martinez who claoims an
equity in a portion of the property of Pedro M. Duarta.

2. On Februvary 27, 1915, Pedro M. Duarta former Post-
master and Chief Justice of the Islond of Gunam, pleaded
gnilty in the Court of Appenls of Guam t the charga. of
embezzlement of U. S. Pogtal Money Order Fands in the
amount of $40,944.20. He was, on Harch lst, 1915,. sen-
tonced to the following punishment (as nitignted by me)
"imprisomment for ten years and fo Pay a fine of $40,944.20" .

gso.oo . He is now
confined in Bilibigd Prison, Maonila, serving that portion
of his sentence whlch involves impri sonment.

3. In execution of that part of the semtence which in-
volves the payment of the fine, Art. 17 2nd Arts. 119 to
125 inclusive of the Pensl Codn in force, I directed the
property of Pedro ¥. Duarte to be seized and so rmeh of
it s0ld as was necessary fo cover the payrent of $40,000.00
Plua the costs of Court Plus the cost of seizure.and sale
of the property. Copy oZimy order to the Commiasioner of
4dgana covering this is enclosed marked "AM, ' :

-

-
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4.  Among the properties soizod by the Commissionar in
rursuance of my order was a tract of lord situated in Dededo .
which was gshowm b7 the rocords of Londs, Decds amd Titles
0 be owned b7 Pedro . Duarte. This was duly advertised
for sale by mmtion,copy, ezclosurg "B",

5.  Following the action of the Comissioner in advertising

.. the Dededo broperty, Jose Torres Hartineg ‘aceompmied by
“"FatheriPalamo, of tie Boman Catholie Church at thig place,
-appeared ana requesfed am andiencsa with me. Father Palomo

stated that ho desired to interceds in Torres’ behalf on

- the ground that Torres hang paid 22000.00 down and was under
nal

obligatiom +to Pay an additio 2000.00 to Duarte Ffor the
Dededo properiys Fatimr Palomo then made a proposition -
that the Govormmet should in case of sale refung to Torres
¥2000,00 bofore malking restitution to the United States.

6 At this time I wms awvare that Duarte had tried %o sell
this Iroperty shout the middle of Janunry, 1915, I-learmd
this through Post 0fi5 cg Inspector Smith to whem Duarte hnd
confessed his guilt 4n embezzling over $40,000.00 of U. S -

"~ Postal Hovey Order fundse I have since learned& that Dunrte

had also tried to sell this same property in September, 1914,
%o J. H. Underwood, Pay Clexk, U.S.Navy, and now Postmaster

Te The paper presenied by Torres and Fathor Palomo was -
2 deed of sale by private contract. As it involved real es-
tate it was illegal becauso 1. It had not been executod ' be-
fore a Notary, 2. The record of the tmnsfer of ownership .

. was not registered in the books of the Registrar of Lands

and 3. The authority to make the tmnsfor, required by Ex-
ecutive Genoral Order Ho+3 had not been obtained. I had the
Exanminer of Titles exanine the paper and causcd him to submit
4 writben memorandum to te, copy of which is enclosed markeq _ :
"C", .and -which I formamied to Torres amd directed the Bx-. i
aminer of Titles to show to Fathe r Palomo. - - S iy w

8. . TFot contont with this, on March 26, 1915, Torres -
addressed to me g lotter containing his statement of the
transactiomn with arguments in whiceh he sought to convines

‘e that T ought to withiraw the property from sale. ‘Copy

of his menorandum is emclosed marksd "D"., To thig I re-

‘Plied through the Attorney General of the Island that the
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Courts were opom to hir for the preseatation of his case,
copy onclosure marked "E", :

9. ':f'orrcs ‘chgreupcn woat beforec the Conrt with a potition
requesting ‘tho Judge to exeludo the Dededo prop erty from the
sale. The case came before Judge Luis Torres, who is an unels
e E of Jose Torms Martineg. Without taldng any testimomy or allow-
i :»i,,_ .. .3ng the attorneys for the Govermment %o present - their pide of

Eie it the came, this Juige deeidsd in favor of Torros ond issued an

B - order to the Comissioner of dgamy to exclnde the Dededo pro-

- Porty from the sale. (See roges 86 and 35 of emplosure "F",
which is a copy of the whole Court record in 4his caose ).

10« The docision wns Plainly contrary to law and fact arnd
in violation of Exccutive Gemaral Ordsrs Nos. 3, 110 and 166,
and of Arte. 2, 5, 23, and 389 of the MORTGAGE LAW FOR THE .
COLOZIES also of Arts. 51 and 435 of the .GENERAL REGULATIORNS
FOR TEE EXECUTION OF 752 MORTCACE LAY, nll as stated in my
: eablegram reference (b)e I returned the order to_ tho Judge
« through the Head of ine Judiciaty Department, stating that
- "the decree is hereby declared mmll, void and of no effect.
(S8ee page 37 of enclosure "F"), 'The order countermamied the '
decrce of a highor Court and also the order of the Govermor,
for which action there was neither authori ty nor precedent.

1ls This and othor recent Qecisions of Judge Iuis Torres
convinesed me of his total nnsuitability for the offide of
- Seniar Judge, Islarxd Court.  Thie is believed to be caused
‘largdy by age and physical infirmity, which kave rendered
him unequal to the proper performance of his dutiess .I
suspended him from duty and placed him on balf pay.

12, 48 a rosult of this actior mmd my verbal order to the
Head of the Judiciary Department to take irmedinte steps to
see thnt this case wne properly hmadled, the case cme be-
fore Judge Frank Portusach who: on April 13, 1915, issued 3
a decree in accoxionce with existing law. (Sea pagss 41 to
44 inclusive of enclosure "F"). The appeal noted on mge
44 of enclosure "F" has gohe by default a8 no actim was
talsn by the appellant within the legal time limit. The
sult is therefore ended. . - IR A

et :
e s 19 -

13. The Commissionsr of Aganz thereupon proceoded on
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4pril 15, 1915, with the sale of the proporties of Duarte,
including the Dededo cstate, acting undor instructions from
mne, copy cnclosure "G"s There woro no bids for any of the
proparty listed (see copy of roport of the Comissioner maried
g, anﬁl monorandun rogirding actim at this phase of the case
marked "K")., The proporiy was last assessed in 1914, and since
.;then has improved in vaine by reason of the increased mumber -

‘a- f'i!-anil.‘ aga of young non-bearing cocoanut trees. ;The frilure to :_ ;
= 0ffer bids was with the bidders expectation thatithe property. "-ff’

~would again be offered for sale at a.rednced valunticm. ¢ - - Feo:
SRR e e . . e ; i .'f_gé_‘f-'-_\_».,.__: C ‘.“"-_:‘!' :-'.N'ﬁx E '.-_' .

~"14s" In accordmeo wWth lnw (see enclosure "L"), title will
be secured to the rroperty in the name of the U.S. Naval Govern-
ment of Gumm. It will roguire. ome year to perfect this title.

- 16 As g matter of fact, Pedro M. Duarto never '
R poesessed a
claar title to the proper‘cy/jmyq.asﬁon as is seen from enclosore
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INREPLY REFER TC Na.

208-G-15.

NAVAL GOVERNMENT OF GUAM,

GOVERNMENT HOUSE.
GUAM,

April 23, 1915.

From: Goveraor of Guri.
To: . Secratary of the Havy.

Fezdtie, ERRR R

“.Subject: Case of Jose Torres Harl:lnlq"z'_',w'f‘:"‘.'-'-"‘ﬁ".-’ 7 e

'References: (a) Dept’s cablegram of 4 p.ms Apr.14,1515.
(b) My cablegram of 1l p.m. Apr. 15, 1915.°
(c) qut'a cablegran of Apr. 17, 1915.

- Enclosnres: : Con*es of all cbtainablo dncu_.enta

bearing on the case mnrke& WAN o TCMT,
inciusive. .

1. Inm compliance with reference tc) the following detailed

" report,with copies of papers bearing thereon, ie submitted

concorning the case of Jose Torres liartinez who claims am

-eqmty in a portﬂon of the proyori:y of Pe&ro M. Du.arta.

. 2+ On February 27, 1915, Pedro M. Duurto former Post-
noster and Chief Justice of the Island of Guam, pleaded
gnilty in the Court of Appeals of Guam to ths charge- of

- embezzlement of U. S. Postal Money Order Funds in the

amount of $40,944.20. He was, on Harch 1st, 1915,.sen-
tenced to the following punishment {as mihs:rbed. by me)
"impricoment Por ten yoars and to pay a fine of $40,844.20" .

-plus the costs of Counrt amomwnting to $650.00,. He is now

confined in Bilibid Prison, Manila, serviang that port" on
of hie santeﬂce whick involves imprisomment.

3. In exascution of that part of the sentence which in- -
volves the poyoent of the fine, Art. 17 ond Arts. 119 %o
125 inelusive of the FPenmnl Godn in force, I directed the

.property of Pedro . Duarte to be seiged and so rmeh of

it sold as was necessary $o cover the paywent of $40,000.00
plus the costs of Court plus the cost of seizure.and sale
of the property. Copy ofimy order to the Gommiss:l.oner of
Agana covering this is enclosed marked "A"

L]
-

TNm 1™



My 4. Among tho properties soized by the Commissioner in
i pursuance of. my oxder was a tmoet of land situated im Dededo ,
1 which was shown by the records of Londs, Deods and Titles
54 - 140 .be owpd by Pedro I. Duarte. This was duly advertised
for sale by auction,cony, eunclosurs "B". %

(e .« Be Following the action of the Commissioner in advertising
;i . -« the Dededo property, Jose Torres Martineg aczompmied by :

(R ChetoPathewPalamo, of the Roman Catholie Church at this place,

b . oppeared and requested an andience with me. Fathsr Palomo

s, b . stated that bo desired to intercede in Torres' behxlf on
Bl 10, tho ground that Torres had paid $2000.00 down and was under
Iﬂ - cbligatior to pay an additional $2000.00 to Duarte for the
=) - Dedodo proportye Faoitlor Polomo then mode a proposition
: that the Govornment shonld in case of esale refund to Torres
H_-[' $2000,00 before making restitution to the United States.
e 6. At this time I was aware that Duarie had tried to sell,
ny o this property sbout the middle of Janmuwary, 1915, I-learmd
Ia 1 this through Post Of#ice Inspector Smith o whém Duarte had
confessed his gnilt in embezzling over. $40,000400 of U. Ss -
- PoBfal Money Order funds+ I have since learned that Duarte

»

I]l L e had also tried to sell this same property in September, 1914, -
=l 40 J. H. Undorwood, Pay Clerk, U.S.Navy, ond now Postmaster
Ii’ § o Te The paper presenisd by Torres and Fothor Palomo was
4SH a dced of sale by private contract. As 1t involved recal es-
.i ' tate it was illegal because L. It had not been executod’'be-

gt o . fore a Notary, 2. The record of the tmnsfer of ownership

was not registered in the books of the Registrar of Lands
and 3. The authority to maoke the tmnsibr, required by Ex-
ecutive Gengral Order Ho.3 had not been obimined. I had the
Exominer of Titles exanine tho papar and causcd him to sobmit
a written memorandum to me,copy of vwhich is enclosed marked
"C", .and wiich I forwarded to Torres and direciod the Ex-
aminer 6f Titles to show to Father Palemo. . ~ ... .~
. - L, i ! T [\ o
8. .Tot contont with this, on March 26, 1915, Torres -
- addrgssed to me a latter contmining his statement of the
~ trangactiom with arguments in which he sought to convince
+mg that I ought to withdraw the property from sale. Copy
of his memoranium is emclosed marked "D". To this I re-
Plied through the Attorney General of the Island that the

g1

- .

=
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Courts wore opea to him for the presentation of his case,
copy cnclosure marked "EY, :

' _ 9. Torros theroupon weant bafore tho Court with a petition
requesting “tho Judge to execludo the Dededo property from tho
Bale. The case came before Judge Luis ‘Torres, who is an usele
of Jose Torms Martinez. Without taldng any testimony or allow-

«. ing the atborneys for the Govermment to presemt their side of

©.% the .case, this Juige decided in favor of Torros ond issuped an
- order to the Comissioner of Agam to execIlnde the Dededo pro-

. . porty from the sale. {See pages 85 and 36 of enclosure ."F",

- - . vhich is a copy of the whole Court record in this casel.

R O
“nendf
R

"K‘ .10« The decision was plainly contrary to law and fact and
e : in viclotion of EBxeentive Genaral Orders Nos. 3, 110 and 156,
1 S and of Arts. 2, 3, 23, and 389 of the MORTGAGE LAW FOR THE
b COLOFIES also of Arts. 61 and 435 of the GENERAL REGULATIONS
FOR THEE EXECUTION OF TER MORTGAGE LAW, all as stoted in oy
5, . : cablegram reference (b)s I returned the order to tho Judge
.}3; b . through the Head of ihe Judiciabty Department, stating that
K_ "the decree is hereby declared null, voild and of no effset".
o ' (See page 37 of enclosure "F"), '‘Tha order countermaniod the
lT T decrce of a higher Court and alsa the order of the Govermor,
| for which action thoere was neither authority nor precedamt.

I} : 1le This and otlwr recent decisions of Juidge Luis Torres
[ convinced me of his totzl umsuitability for the office of
H - Bemior Jidge, Island Court.  This is believed to be caused
lt " largdy by oge and physieal infirmity, which have rendered
5% him unequal to tho prop er performance of his dutiess .I
.
;

- suspended him from duty and placed him on balf paye - . . °

I 12, As a result of this actiam md my verbal ordar to the
: Head of the Judiciary Departrment to take irmmedinte steps to
: . see thnt this ease was properly hmdled, the case cme be-
l*f gt foro Judge Frank Portusach who: on April 13, 1915, issued
o a decree in accoriance with existing law. (See pages 41 to
g, 44 inclusive of enclosure "F"). The appeal noited on mge
E 44 of onclosure "F" has gohe by default as no actim was
token by the appellant within the legal time limit. The
suilt is therefore ended. = - et s aEr

I 3  13. The Commissioner of Agina theroupon proccoded on
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April 15, 1915, with tha sale of tho proporties of Duarte,
'inc'.].ufl:i.‘vw the Dodedo cstate, acting mndor instructiona from

ne, copy cncloaure TG"a There wera no bids for any of tha
proporty listed (see copy of roport of tle Cormissioner maried
"H", and wmgmorandum rogrding actiaa at this phase of the case
mrked. "K"). fThe proporty wos lost assessed in 1914, and since
- thea has improved in valune by reason of the increasad oumb exr :

. i

2 g “wiiiond age of young non-b earing cocoanut trees.s ;The-failure to _;_n_
g _H’”ﬁ@."of'?er bids was with the bidders expesctation thatithe property. iy
iy T 5

mulﬂ. aga. ba o*’i’ered for sale: at a. :redncad valun'b_im._ﬁ,;-l- s -_‘s—"-“’.‘"-‘-
i .» s : e sut s : Lt.a.;;;.rr LAk _;__ M v-i-.'.':' ’,," -

i zhy ) SR

' ‘"14. In accordace with law. (aee anclosure "I."). title will

be secured to the property in the nnme of tho U.S. HNaval Govern-
ment of Guom. Tt will require one ycar to perfect this t"tl.e.

. 15. As a mtter of fact, Pedro M. Dumrto nover possessed a
claar title to 'I:ho p'r-operby in q st-lan as ia seen from enclosure
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I=lané Court, Guom.

April 13, 1915.
DECREE =

In the petition of Jome Morres aertinez shout the
elimination ond exclusion from the sala at public auetion

of the real estate in Dededo .inc;luded in tho cttachment of

the pronerties of Pedro M. Daarve, the 3enior Judgo of the

Island Court, Hon. Luis Tdrres rendercd a decree whose dis-

- :_positive.partfia asg foliowé}éj

"Therefore and seen the Arts.1125, 1127,°1261,
1290, 1291, 1300, 1445, 1447 end 1463 of the civil
Code ond Sec. 285 aond 287 of the Code of Procedure
in Civil Actions and Specinl ProceeGings above guot-
ed, the Senior Judge of the Islana Sourt, Gumm, Luia
itorres Diez, before me, the Ulerk sayg:; Tart he hed
dealared and did declare that the decd of sple drawn

-0n Januery 14, 1914 by Pedro li. Duarte in favor of
Joge Torres [igrtinez of all She property which the
-former owned in the places mown s "Dededo™ cnd
"As-Ucndu” of the jurisidiction of Apong is legal

bejyond a reesanable doubt. And, it boing the rural-

estate in Dededo included in the attochment Plsced

- by the Commissionsr of Agana upon tae property of
said Pedro i, Dusrte in order to sell Beme a8t puhlioc
euction on April 15, 1915 for the purpoge of covering

" Zrom the discherge 2f his Office of Postmester, an
order of this Court be issued to the Commissioner of
Agena through the Gyvernor of Guem %o eliminate and
exclude from the sald sdiznze ths rural esvate Bi-

- buated in "Dededo" us well mas from the advertisement
by notice of its szle at publio auotion; end that
Jose Torres !Mortinez be'ordered t5 deliver to the
Exeoutive 0ffice the amount of wwo thousuad dollers, .
& remaining pert of the price of the sule on the

. fized dey-Decezber 15, 1915, nnd- for that end &
certified ecopy of this decree’ be delivered to Jose
Torres ilartinez for his informntion."..

The above qepiaion.of_ﬁﬁe Senior Judge, Hon. Iuis Torres

is contrary to the 1lsw and’ fact and it muot be'declared null,

'void'an& of no effeot.

The deed of sale ﬂrawnToh Jamuary 14, 1914, by Pedro

‘. Ducrte in favor of Jose Torres lMartines ia o private dooument
: b pm Bets

and it is not recorded in the Registry of Lands, Deeds and



- T vvee durreE, in epite of he having
Purch. od the rural estate in Dedwsuo on January 14, 1914
ag 1t ig dlleged in hig spplication, failed to ray the real

estate tax for the anid rural estate.

The following authorities shall ba applied to the

Prezent cape:-
- B.0.No, 3, proviﬂée:-

"Por the Protection of Governmen$ interests

&nd a safeguard for the residents of Guanm againat
the wachinations, daviqee and scheme e of 8pe cu-
latore and adventurar it is hereby ordered that
all pereons vho claim ownership of land in this
Izland ar-its dependencies are prohibited from
gelling or transferring sny por tion of euch pro-
rerty without first .obtaining the coneent of the
Government. Violation of this order mey be pu-
nighed by fine or imprizonment, - or .both,"

Per. 6 of E.G.(')'.'I'Ia; llb. pruvi'dea:-.-

"Every traneaction affecting real estete ghsll,
in order to be tinding, te recorded in the Regietry
of Lands, Deeds and Titles.f1 :

Last tar. of Art.2 of E.G.0.00.186, provides: -

YAfter the taking effect of thie Order no inetrument,
paper, or document of those referred to in this .8ection,
nor any copy thereof, shell be recorded nor shall it or
Bny record or trenefer thereof be admitted w unsed as
evidence in any court 4f the Ieland, until the payment
of eald taxes has been mnoted at the bovtom of sail
ins trument, Leper, or document." - '

E.G.0.N0.152, provides:-

"It 18 heredy ordered ani deoresd:- _

From and after the date of thie order, any and all
-Torma anthorized and legelly in use in ths several atates,
territories or posseseions of the United Statee, for
the Oonveysnding, ceseion, eale or. leaze of real Property,
8hall te held legel and recoznized as euch in the Ielang
of Guem for the conveysanecing, cession, sasle or lease of
guch property, when duly signed, eealed, witnessed ana
attested before a notary putrlic or other autbhorized office

All lsre or perts of lawe conflicting. with this law

&re hereby repealed." . . : :

AT.2 of the Mor tgage Law, provides:- \
"In the Repls tries nentioned in the preceding article
Bhall be recorded: . - o

1. Inetrumente treneferring or deolsring owner ghip-
of realty, or of Proper ty righta thereto.

L .-....-...-.....I.l -------------- -
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Art. 8 of ne liortgage Law, providoes:-

"Io permit the reoord of the title dgeds mentionoed
in tae preceding article, they must be in the shape
o? & mudlic dooument, writ, or certified document;,
isoued by g Judieinl authority or b7 the Government

or lts tgents, in the form preseribea by the regule-
tiong.” W ’

ATE. 23 of the mortgage_Law,_provides:—

“The instrument mentioned in articles 2 and 5 which
are not duly resorded or entered in the Registry oun
not prejudiase third pérgona.m. '

- Ar%.289 of the Horthage Law; Provides: -

77’*5% ;w-} "From the time fhia_law éoés_intb'opafatioﬁffho-“”=* "

doocument or instrument whigh has hotnbeen reoorded -
in the Registry shnll be admitted in the ordinery

Or speolal Counrts or Iribunals, in the Councils or
offices of the Covernmens, by whign interests. sub jeot
to record are oreatéﬂ;FconVGyed,aoknowledged, modi-
fied, orx extinguished, gccording to the sgome law, 1f
the objest of tue Presenvation he to enforce, to tine
Prejudice of thirg Dersons,” the 4dnterests whioh ehould
have been recorded, " :

Arts.61 2.8 435 ofithe General Regu¥ations for the

Exeoution of tne Hortgege Law; é;bviaeé:-

"Art. 51. Authentio doouments for the purposes of the
shall he those which, 8eTving oe tit1ld deeds for - the
ownership or Property right, are issued by the Governmant
Oor by competent authority or official, and which muss be
evidence in and of themselves." |

be recorded b7 the Jerson wio desires to nake upe .
. thereof, Provided 1% is" desired <o Prove any right
"Whatsoever arising from’the inatrument or contrast %o :
_which‘they'refer, but not when they are invoked byet
third person in 8upport of a ddfferont right, not '
depending onjsaid instrument op gonirast." + - .

 For the reésons'atated'above'I deolnfé:nuii;,voi& and
of N0 effent tﬁa-deored,rende;;d b7 the Benior Judge Hon. TLuis
ITorree on April 10, 1916. I Eiso deolare that the deed of sale
drawn on January 14, 1914 vy Pedro . Duarﬁé_ip favor of'Joge'

Torres Hartinez is not legel g§ coh;rary to the: laws nbove quote



T vevews 2N Dededo ie he reby denied.

B Joge Torres Lartinez notinied of thig dacree
S0 ordereg,

ngd ) FRANK. PORTUSACH.
Jud ge .

ngd ) J. CAMACRO.
i Chief Clerk,

CERTIFIED To BE A TRUE copy.
. - :

., . /



let. indoreserent.
Iegland Courw, Guan,
April 17, 1916,

From: Judge, Ielend Court, Part II.
To: Joze Torres,

1. Returned.

2. 7This Court has mno authoftty to 1saue a certified
copy ag requested in the foregoing lettsr.




L. . | —2/ -
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' ' Lpens, Guam,
Karch 26, 1915,

- To Eis Excellcney, tke Governor of Yuem,
i Sir, .

Cn tke twenty-fourih instent, the undersigned re-

ceiveZ gn CElgis]l dotTay sisn

=5 Tne
- A

€L 17 TLhe Tiiirmiver ol Tivles
i sul the Goverror of GuLy, revurning T the lidersairres <he
! documents relorring to o rure.l‘,'\ in Dededo, of wnigh Zedro ;j.
arte wss owner, -and thg Frivate document oxecuted by .the
- -8aid Duarie end thé md“é—‘;‘gnﬂ{“ betjorg,:_rw_:t_'t_:ne:ggg%
s ourdesnthsof? Janvary , ; 1@ econriance o L i
SENETY 0t the Tirst narty thsk. 100 por e

7086 Torres Martinez,” that 4a% Zhe ‘undersigned

Fard i

sk - 2greement between the vender: ang the p :

i Bald remaining m_vq'fhous&qq Dollmrs shonld by déliverea
SEaLEE e T amd ‘Batiafied in “the -menth 'of Hacember, . nineteen hundred
C o0 TS T angd fifteen, acoording to ‘the ' dcoument '

_oarried out and
oA ; ._:g'._i:gnad to that eifeo‘l:. o e e WIS LN .
LR U In'the above '-"':nézii;'ifo'xféfa'-‘fj‘&fiéiﬁi".’iétéé;}“ it 1a ‘sata

t the,sals in.quéstion 38 not legal ‘becanse 1t aiq not
itake plage before--admt_ﬂ.ri.'fpublic._ . -
>0+ Phe undersigned -wiah'e_a:gtqﬁﬁemonstratg that the saia
‘881g i3 legal. Just:ag though {1t had ‘been.exeonted before
Jotery: Pubiie i-be0snse. tHe Lays’ which 411

and .the iatter before a Hotery

of witnesees. The. only. aif-

-‘one fornm from ‘the ‘other . 5
DéTty; whiln e Yo 080n0t be nsqribed nthe Registry -
11 OPerty,. whilpithe : ﬁ;iq%:d@n:mﬁénta;w;ﬁﬂmyagbq ing= g7
Eieharoa 01088, they. bart” agm; o720t Which:doas. notal 1ow” s
fenpeat hpir::;nsqr;ption;%gma*aagrmu--j‘,n;;_gapreoga*;fbhﬁ;bhﬂifapuanea.;--.
'-*sxe;:;s-xsparthe'-‘;;’éfh‘.e‘—-.ﬂ'z'sﬁ;g,uiéfe,a'mi-aﬁa?m;:s;:ﬁiﬁ-a-mh-. the i
Sraeontracting:. Pi-"v'..ie_'.ﬂ?"i’f’i.'i?8315.91’11@;2'2@0@671?;,@; not hdveilegal tHi
: ,o&_g.pa'pﬁ_:y.;:_t_of;hipd.jtgamaalvigﬁ%sor;;_fo -maks a‘eon

‘‘‘‘‘

.::0886 0000TS. When ‘the'defect csm be, corrected withont oppo-
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2alds indoroment.
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rights in this cage. . i
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BEFORE: KATHERINE A. MARAMAN, Presiding Justice;' DAVID A. WISEMAN, Justice
Pro Tempore; J. BRADLEY KLEMM, Justice Pro Tempore.

MARAMAN, J.:

[1]  This appeal concerns the ownership of certain real property seized by the United States
Government following the Japanese occupation of the island during the Second World War and
thereafter returned to the Government of Guam for transfer to its original owners. The present
dispute centers on a deed for one such property granted by the Guam Ancestral Lands
Commission (“GALC") to the Estate of Jose Martinez Torres. Defendants-Appellants/Cross-
Appellees Geraldine T. Gutierrez, Administratrix of the Estate of Jose Martinez Torres, and the
Estate of Jose Martinez Torres (collectively, “the Estate™) appeal a decision and order from the
trial court granting reformation of the Estate’s deed and remanding determination of the Estate’s
land claims back to the GALC. The Estate alleges that the trial court lacked jurisdiction to
reform the deed and erred in granting summary judgment based solely on evaluation of a
transcript from the 2006 GALC hearing. The Estate further opposes the continued injunction
levied against it and contends that the trial court erred in failing to address its motion for
sanctions against Plaintiff-Appellee/Cross-Appellant Government of Guam (“the Government”).
The Government cross-appeals, alleging that the GALC lacked authority to transfer the property
to the Estate in the first instance and claiming that the trial court possessed jurisdiction to address
its remaining claims of quiet title, declaratory judgment, and constructive trust. For the reasons
set forth below, both the appeal and cross-appeal are affirmed in part and reversed in part, and

the case is remanded for further proceedings in the Superior Court.

! Assaciate Justice Maraman, as the senior member of the panel, was designated as the Presiding Justice.
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I. FACTUAL AND PROCEDURAL BACKGROUND

{2]  This case arises from a dispute regarding a quitclaim deed to certain property in Dededo
marked as lots AL002, AL002-1, and AL002-2 (the “Property”). According to the Estate,
Mariquita Souder, an heir of the purported landowner Jose Martinez Torres, began filing
applications with the GALC for the return of ancestral land in 2003. Although most of her
applications were granted, the application as to the Property was denied because the GALC
deemed the land to be former Spanish Crown Land. After Ms. Souder died, Evelyn O’Keefe
assumed her role. O’Keefe hired experts to demonstrate that the land was not Spanish Crown
Land, filed a Motion for Reconsideration, and presented the expert testimony at a hearing before
the GALC in August 2006,

[3]  In September 2006, the GALC held a hearing with five commissioners present, as well as
Attorneys Rawlen Mantanona, Joseph Razzano, and Louis Yanza, who represented O’Keefe.
After discussing the location of the lands at issue, the commission clarified the Estate’s claim.
According to a transcript provided by the Estate, the following conversation took place:

MR. CHARFAUROS: [I'd like to make a motion and my motion would be
basically to be in line with the request of the family to
recognize the claim to the estate of the lots mentioned
herein on the record, which would also extinguish all
claims to the Duarte Estate. And also that this be a
conditional deed that you still have to go to the courts
and go through the regular court proceedings to — and
correct me if ['m wrong, is that going to the court
proceedings to review this claim and the court will make
the final judgment on the claim.

MR. YANZA: That is correct Mr. Chairman. On behalf of the estate,
neither I myself, Mr. Mantanona and Mr. Razzano or
Mrs. O'Keefe can declare that we hereby terminate all
future claims to ancestral lands. But, as we saw fit best
[sic] for the estate, we are willing to go before the
probate court and the probate estate of Mr. Torres and
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MR. CHARFAUROS:

MR. YANZA:

MR. MANTANONA:

MR. CHARFAUROS:

MR. MANTANONA:

MR. YANZA:

MR. CHARFAUROS:

MR YANZA:

MR. CHARFAUROS:

MR. YANZA:
MS. ORLINO:

MR. MANTANONA:

request the court that they, the Court, approves the
receipt of these ancestral lands and approve the final
termination of future claims within the inventory of the
commission.

And understand this, this is a conditional deed and if the
Court comes back that says, that you will have
absolutely no claim to this property, this property comes
right back into the inventory of the Ancestral Lands
Commission and that we are not going to rehear this
case again, Unless you guys have convincing evidence
that has not been reviewed by the Court to rehear the
case. Do you understand exactly what this motion is?

Yes.

Yes, we do.

Yeah. And understand, I'm not asking the family for
permission for this extinguishment. My motion is not
asking for permission, I'm making this motion. And this
motion is to extinguish this claim and basically, it's up
to the Courts and if the Court see fit that this motion is
inappropriate then the Courts can rule against that and if
the Court sees fit that this claim is invalid, this property
would come back to the inventory of the Ancestral
Lands Commission. But basically the Court is going to
be the final say so. Do you understand that motion?

Yes.
Mr. Commissioner? Just to clarify.
Yeah.

This present motion on the floor, this would be a
conditional transfer of the properties so long as the court
approves it and once the court approves it —

Yes. In other words, where it’s a conditional deed that
we're giving you. You still have to go to the courts and
— if the Courts comes back and say yes —

Okay. We understand that. We accept that.

And then it’s going to not come before this commission
again?

Right, yeah.

Page 4 of 29
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MR. YANZA: No, no. Ifthe court approves of the transfer —
MS. ORLINO:; Then it’s a done deal.
MR: YANZA: And then the condition would be satisfied?

MR. MANTANANE:  Yeah, right.

MR. CHARFAUROS: If the court rules against it, then it comes — that property
comes back into -

MR. ECLAVEA: [nto our inventory.
RA, tab 128, Ex. | at 26-30 (Guam Ancestral Lands Comm’n Hr'g, Sept. 26, 2006) (“GALC
Hr’g”). The attorneys agreed to draft the deed for the GALC’s review.
[4]  On September 25, 2006, the Estate’s attorneys sent a letter to the GALC and its
commissioners. The letter stated:

As per the GALC September 20, 2006 hearing, [ enclose for your easy reference,
a copy of our proposed Quitclaim Deed deeding from the GALC to the Estate. As
you will note, | have essentially copied the same language in the GALC's
Quitclaim Deed template. There are, however, a few changes. The changes are:

. Decision: The decision by the Commission acknowledging the
Estate’s property (pp. 3-4).
Lot Descriptions (pp. 3-4 and 6-7).
Condition: Pursuant to the motion approved by the Commission, |
direct your attention to pages 11-12 in which the conditions of the
Quitclaim Deed are set forth therein. As was decided, the transfer of
the properties to the Estate is conditioned upon the Estate going
before the probate court to approve the acceptance of the properties

in exchange for the Estate to forego all other claims against the
Commission for other properties held by the Commission.

RA tab 134, Ex. G at [-2 (Letter from Louie J. Yanza to GALC, Sept. 25, 2006) (emphasis
added).
[S]  The Final Written Decision and Order, issued by the GALC and signed by GALC

Commissioners Orlino and Cruz, expressly stated that:
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The Commission . . . directs the Chairperson and Secretary of the Commission to
condition the return of the properties to the Estate that the Estate shafl request the
probate court of the Jose M. Torres Estate to accept the return of the properties in
exchange for the Estate terminating ali future claims . . . .

RA tab 134, Ex. [ at 4 (Final Written Dec. & Order, Dec. 26, 2006).

[6]  OnJune 7, 2007, the Estate petitioned the Probate Court “to Compromise and to Confirm
Quitclaim Deed and Real Property Received by the Estate [t]hrough the Ancestral Lands
Commission.” RA, tab 89, Ex. 2 at | (Pet. Compromise, June 12, 2007). The petition was
approved by the prabate court on August 31, 2007. The GALC thereafter filed a “Satisfaction
and Release of Condition Placed on Deed” on September 26, 2007. RA, tab 66, Ex. A at |
(Satisfaction & Release, Sept. 26, 2007). This release quotes the condition in the quitclaim deed,
and declares it to be satisfied. The deed was signed on October 17, 2006.

[7] The Government, acting on behalf of the GALC,? filed a “Complaint for Reformation of
Deed, for Declaratory Judgment, to Quiet Title, and for Imposition of a Constructive Trust” on
July 24, 2009. RA, tab 2, at 1 (Compl. Reformation of Deed, July 24, 2009).}

{81  The court issued a preliminary injunction on February 10, 2009, “to enjoin [the Estate]
from distributing the assets contained within the Estate . . .." RA, tab 45 at 1 (Order, Feb. 10,
2010). The court stated that the injunction would be in effect “for ten (10) days from the date of
this order.” Id. at 3. The court held a hearing for a motion for a permanent injunction on
February 22, 2010. It continued the injunction until a hearing on March 31, 2010. The Estate

filed for dissolution of the injunction on March 18, 2011. The court ruled that the original

* It appears that the Government's representation of GALC was in dispute at one point. However, this is
not an issue on appeal, and no party now contends that the Government is not the proper representative of the
GALC.

* The Govenment attempted to intervene in the Estate’s probate court case in 2008, but the court denied
the Government’s petition.
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injunction expired on February 24, 2009, ten days after it was first ordered. However, the court
then renewed and extended the injunction “until resolution of the issue of whether the
[Government has] properly set forth claims as taken under advisement on February 17, 2012.”
RA, 1ab 163 at 5 (Dec. & Order, Mar. 6, 2012).

[9]  After filing first and second amended complaints, the Government eventually filed a third
amended complaint. The Government alleged reformation of the deed as its first cause of action,
and it requested declaratory judgment, quiet title, and imposition of a constructive trust as its
second cause of action. The Government thereafter moved for summary judgment on the
complaint. The Estate filed an opposition and cross-motion for summary judgment. The trial
court heard the matter on November 30, 2012. It issued a decision and order on September 30,
2013. The Estate timely filed an appeal, and the Government timely filed a cross-appeal.

H. JURISDICTION
[10) This court has jurisdiction over appeals from final judgments of the Superior Court

pursuant to 48 U.S.C.A. §1424-1(a)(2) (Westlaw through Pub. L. 113-296 (2014)), and 7 GCA

§§ 3107(b) and 3108(a) (2005).

III. STANDARD OF REVIEW

[11] We review decisions to dismiss for lack of subject matter jurisdiction de novo. Core
Tech Int'l Corp. v. Hanil Eng'g & Constr. Co., 2010 Guam 13 {16. We review a trial court’s
decision granting a motion for summary judgment de novo. Taitano v. Lujan, 2005 Guam 26
11

[12}] This court generally considers the trial court’s grant of a preliminary or permanent
injunction for abuse of discretion. Hongkong & Shanghai Banking Corp. v. Kallingal, 2005

Guam 13 17 (citing Carlson v. Guam Tel. Auth., 2002 Guam |5 § 15 n.3). Issues of law that
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underlie the grant of an injunction are reviewed de novo, while findings of irreparable harm or
likelihood of success on the merits are reviewed for abuse of discretion. /d.
[13] We review a court’s decision to deny sanctions for abuse of discretion. DFS Guam L.P.
v. A.B. Won Pat Int'l Airport Auth., 2014 Guam 12 Y 10.
IV. ANALYSIS

A. Whether the Superior Court has Jurisdiction over the Dispute

1. Original jurisdiction over the Government’s causes of action
[14] The Superior Court of Guam holds original jurisdiction over all causes of action and
some appellate jurisdiction, not exclusively reserved for the Supreme Court, as provided by the
legislature. 7 GCA § 3105 (2005). In addition, Guam law provides the trial court with
jurisdiction to hear the claims at issue in this case. The court may reform contracts pursuant to
its general jurisdiction under 7 GCA § 4101. See 7 GCA § 4101 (2005); see also 7 GCA §
11305¢h) (2005); Burkhart v. Miranda, 2013 Guam 2 Y§ 15, 27 (discussing Superior Court’s
reformation of deed); Exec. View Estate, Inc. v. Kamminga, No. 95-00125A, 1996 WL 104469,
at *2 (D. Guam App. Div. Mar. {., 1996) (Superior Couirt sits in both law and equity); 66 Am.
Jur. 2d Reformation of Instruments § 92 (2014) (reformation of an instrument is subject to court
sitting in equity). Further, the Superior Court possesses jurisdiction to make a declaratory
judgment involving a deed. See 7 GCA § 26801 (2005); see also Hart v. Hart, 2008 Guam 11
13-14 (Superior Court may clarify ambiguous decrees pursuant to Section 2680t). Finally, the
Legislature has vested the court with jurisdiction to hear actions to quiet title, 21 GCA § 25101
(2005); Taitano, 2005 Guam 26 § 23 (holding that a petition “to quiet title to real property [is] a

matter the trial court obviously has jurisdiction over pursuant to 2t GCA § 25101 and 7 GCA §
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3105 (2005)."). Thus, the Superior Court possesses the general authority under its original
jurisdiction to rule on the claims at issue in this case.

[1§] Despite the existence of independent jurisdiction over the claims presented in this case,
the court must resolve whether an administrative remedy precludes the exercise of traditional
jurisdiction and limits the trial court to review of the administrative decision. Case law from
other courts addressing this question reveals a split of authority. Some cases hold that
administrative deference prevents the court from exercising its original jurisdiction in cases over
which an administrative body has authority. See, e.g., Phillips v. Lowe's Home Ctr., Inc., 879
So. 2d 200, 203 (La. Ct. App. 2004) (“The grant of original exclusive jurisdiction of designated
subject matters to an agency results in the removal of those matters from the [trial] court’s
jurisdiction.™); Pittsburgh Bd. of Pub. Educ. v. Pa. Human Relations Comm'n, 820 A.2d 838,
841 (Pa. Commw. Ct. 2003) (“In matters involving administrative agencies, this court’s original
jurisdiction is limited to those actions not within its appellate jurisdiction.”). However, other
courts have determined that, with regard to administrative decisions, the existence of appellate
jurisdiction does not foreclose a trial court from exercising its original jurisdiction. See, e.g.,
City of Chicago v. Int'l Coll. of Surgeons, 522 U.S. 156, 168-69 (1997) (claims requiring review
of administrative determinations do not deny trial courts alternate avenues of jurisdiction);
Emp'rs Mut. Cos. v. Skilling, 644 N.E2d 1163, 1165 (lll. 1994) (agencies may be given
exclusive jurisdiction over certain matters, but “if the legislative enactment does divest the [trial]
courts of their original jurisdiction through a comprehensive statutory administrative scheme, it
must do so explicitly” (citations omitted)); 7ri-State Generation & Transmission Ass'n v.

D 'Antanio, 249 P.3d 924, 931 (N.M. Ct. App. 201}) (in evaluvating an administrative proceeding,
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“the court’s original jurisdiction may be exercised at the same time as its appellate jurisdiction”
(citations omitted)). Accordingly, we hold that whether the Superior Court retains its jurisdiction
to rule on the Government’s claims depends on whether applicable legislation intended to grant
exclusive jurisdiction over such claims to the GALC.,

[16]) The GALC is considered an administrative body subject to the rules and privileges of the
Guam Administrative Adjudication Act. 21 GCA § 80104(b) (2005); 5 GCA § 9102 (2005).
Under the Act, the commission has primary jurisdiction to make determinations of matters within
its authority, and such decisions are entitled to deference unless contrary to law or unsupported
by substantial evidence. See 5 GCA §§ 9239-9240 (2005). Based on these rules, the Estate
claims that issuance of the deed represents a conclusive transfer of ancestral land rights to the
Estate and that evaluation by the Superior Court improperly usurps the authority of the
commission. However, notwithstanding the general rules regarding administrative bodies,
analysis of the specific statutory provisions governing the GALC strongly suggests that it was
designed to maintain concurreat original jurisdiction with the Superior Court. In creating the
GALC, legislative findings traced the history of land seizure on Guam, noting the significant
public policy interest in favor of obtaining due process through “impartial courts” and
“independent” triers of fact. See Guam Pub. L. (“P.L."} 25-45:2(c) (June 9, 1999). In fact, the
GALC itself was created to provide a means of remedy for those landowners who lacked
litigation resources or whose claims could not be satisfied after conclusion of litigation under 48
U.S.C. § 1424. P.L. 25-45:2(d). Additionally, the Legislature stated explicitly that “[n]othing in
this Act shall be interpreted to eliminate in whole or in part any remedy or procedure which may

be utilized to further the just claim of any party to land.” P.L. 25-45:7. Thus, it is clear that,
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rather than impose exclusive administrative jurisdiction, the Legislature intended the GALC to
exercise jurisdiction over land claims concurrent with the legal remedies available under the
Superior Court’s original jurisdiction. See id.; see also Phillips, 879 So. 2d at 203 (“[E]xclusive
jurisdiction can be contrasted with concurrent jurisdiction where the [trial] court maintains
original jurisdiction in certain matters at the same time that an agency or other court has been
granted the same original jurisdiction.” (citation omitted)).

[17] Furthermore, even if the Legislature had intended to provide statutory deference to the
GALC, such deference would not apply to the specific actions brought in this case.
Administrative deference and exhaustion requirements do not apply when a quiet title action is
predicated upon an ultra vires challenge to the exercise of administrative jurisdiction. Appraisal
Review Bd. of Harris Cnty. Appraisal Dist. v. O'Connor & Assocs., 267 S.W.3d 413, 418-19
(Tex. App. 2008) (*{The general rule] is that courts do not interfere with the statutorily conferred
duties and functions of an administrative agency. However, courts may intervene in
administrative proceedings when an agency exercises authority beyond its statutorily conferred
powers.” (citations omitted)). Additionally, the existence of an administrative proceeding does
not preclude the court’s jurisdiction over remedies that cannot be adjudicated by the
administrative body. Comm'n on Human Rights & Opportunities v. Human Rights Referee of
Comm’n on Human Rights & Opportunities, 783 A.2d 1214, 1218 (Conn. App. Ct. 2001) (trial
court has jurisdiction to hear claim for which no adequate administrative remedy is available).
[18] The GALC possesses authority only to hear ancestral land claims. 21 GCA § 80104(b).
It is not a court in equity and thus possesses no jurisdiction to evaluate claims for contract

reformation. See Fed. Trade Comm’n v. Eastman Kodak Co.,274 U.S. 619, 627 (1927) (Federal
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Trade Commission is not court of equity, because it was not given those powers by statute);
United States v. Milliken Imprinting Co., 202 U.S, 168, 174 (1906) (“Reformation is not an
incident to an action at law, but can be granted only in equity.”); New Standard Pub. Co. v. Fed.
Trade Comm'n, 194 F.2d 181, 183 (4th Cir. 1952) (“[A]n administrative agency is not a court of
equity . . . ."). Thus, the trial court is the only entity which may properly exercise independent
jurisdiction on the issue of reformation and quiet title related to a challenge of administrative
authority over the land claim. See 7 GCA §§ 3105, 4101; see also 21 GCA § 25101.
2. Appellate jurisdiction to remand to the GALC

{19] Remand is an appropriate remedy following appellate review of a lower proceeding. See,
e.g., Sierra Club v. Van Antwerp, 719 F. Supp. 2d 77, 79 (D.D.C. 2010) (stating that remand is
proper when reviewing an administrative decision). In addition to its original jurisdiction, the
Superior Court does possess limited appellate jurisdiction to review administrative
determinations, including those made by the GALC. See 5 GCA §§ 9240-9241 (2005); see also
21 GCA § 80104(g). However, both parties concede that appellate jurisdiction is not applicable
in this case because the action did not arise as an appeal of the commission’s decision to convey
the quitclaim deed to the Estate. See Appellee’s Br. at 15-16 (June 18, 2014); Appellant's Br. at
14 (May 20, 2014). Thus, appellate jurisdiction is not implicated and cannot justify the Superior
Court’s use of remand as a remedy. Because the trial court did not obtain jurisdiction through an
appeal of an administrative decision, it had no authority to remand the case to the GALC.
Furthermore, even if this claim did arise pursuant to an appeal, remand may be ordered only
when a lower adjudicative body possesses authority to comply with the instructions of the

remanding court. Olivier Plantation, LLC v. St. Bernard Parish, 744 F. Supp. 2d 575, 590 (E.D.
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La. 2010) (remanding to state court). As this court has established above, the GALC does not
possess jurisdiction to reform the deed or to rule on challenges to its own authority. New
Standard, 194 F.2d at 183 (administrative agency is not a court in equity); O’Connor, 267
S.W.3d at 418-19 (administrative exhaustion not required where challenge is to exercise of
administrative jurisdiction). Therefore, the court erred to the extent that it remanded the
Government's claims to the GALC.

B. Whether the Deed is Void as Exceeding the GALC’s Authority

[20] In addition to chalienging the terms of the deed at issue in this case, the Government
altemately contends on appeal that the deed is void as a matter of law since the GALC did not
possess jurisdiction to transfer the land in question. Appellee’s Br. at 16-17. This claim is
premised on the assertion that Jose Martinez Torres did not own the Property at the time it was
seized by the United States. /d, at 10-13. According to the Estate, the land at issue belonged to
Totres, who purportedly bought the land from Pedro M. Duarte in 1915. RA, tab 218, Ex. [ at |
(Supporting Aff. of Applicant, Apr. 23, 2001); Appellee’s Br. at 4. The Government disputes
that the Property was ever validly transferred from Duarte to Torres, claiming that after the latter
had tendered partial payment for the fots, Duarte’s property was put up for auction and ultimately
adjudicated to the Government of Guam. RA, tab 127 at 3-4 (Mot. Summ. J., Dec. 3, 2010).
However, it is alleged that Torres maintained ownership and hired several people to care for the
Property and harvest copra until the land was taken by the Japanese army in 1941. RA, tab 218,
Ex. [ at 1 (Supporting AfT, of Applicant). This land was taken from the Japanese by the United
States government in 1944, Id. The federal govemment returned this land to the Government of

Guam in 2002. RA, tab 89, Ex. | at ! (Quitclaim Deed, Oct. 17, 2006). The Government of
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Guam then delivered this land to the GALC. Id.; see also Guam Pub. L. 22-145 (requiring
federal properties reacquired by the Govemment of Guam be returned to the estates of original
landowners); Guam Pub. L. 23-141 (same).

[21) [t should initially be noted that the Government did not appeal the GALC’s original
decision determining that the Estate was the legitimate owner of the Property and entitled to its
return. See RA, tab 218, Ex. C at 3 (GALC Final Written Dec. & Order, Dec. 22, 2006) (“The
Commission, having reviewed the evidence presented, having considered testimony given under
oath and having voted on the Application, determines by greater weight of the evidence that Jose
Torres Martinez aka Jose Martinez Torres is the ancestral landowner of [the Property].”); 5 GCA
§ 9240 (procedure for appealing administrative decisions); 21 GCA § 80104(g) (authority to
appeal issues before the GALC). Further, the Government’s theory that the GALC never
possessed jurisdiction to transfer the Property was presented for the first time on appeal, and the
factual issues underpinning this claim were not presented to or ruled upon by the Superior Court.
See Appellant’s Reply Br. at 1-8 (Aug. 5, 2014); Appellee’s Reply. Br. at 3 (Sept. 2, 2014).
“fA]s a matter of general practice, ‘this court will not address an argument raised for the first
time on appeal.”” Tanaguchi-Ruth + Assocs. v. MDI Guam Corp., 2005 Guam 7 Y 78 (quoting
Univ. of Guam v. Guam Civil Serv. Comm'n, 2002 Guam 4 { 20). Indeed, this court may only
exercise discretion to review new issues “(1) when review is necessary to prevent a miscarriage
of justice or to preserve the integrity of the judicial process; (2) when a change in law raises a
new issue while an appeal is pending; and (3) when the issue is purely one of law.” Id. § 80
(quoting Dumaliang v. Silang, 2000 Guam 24 § 12 n.1). None of these exceptions apply here.

Additionally, resolution of factual issues not evaluated by the trial court is not an appropriate
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function of an appellate court. See Kloppenburg v. Kloppenburg, 2014 Guam 5 § 27 (factual
inquiries are more appropriately addressed by a trial court in the first instance); McNeil v, Pub.
Defender Serv. Corp., No. 90-00044A, 1990 WL 320362, at *2 (D. Guam App. Div. Oct. 30,
1990) (“An appellate court has no fact-finding function. It cannot receive new evidence from the
parties, determine where the truth actually lies, and base its decision on that determination.”
(emphasis omitted)).

[22] Finally, the court is not persuaded by the Government’s argument that addressing this
issue on appeal is necessary to determine the subject matter jurisdiction of the trial court. See
Appellee’s Reply Br. at 3 {citing Taitano, 2005 Guam 26; Bank of Guam v. Del Priore, 2007
Guam 7). As indicated above, the trial court possesses independent jurisdiction to hear an ultra
vires challenge as well as appellate jurisdiction to review alleged errors of GALC decisions. See
7 GCA §§ 3105, 26801; see also 21 GCA § 80104(g). The failure of the Government to take
advantage of these available channels of judicial review does not entitle them to adjudication in
the first instance by this court. Therefore, this court will not address the Government’s argument
as to whether the GALC had jurisdiction to deed the Property to the Estate.*

C. Whether the Doctrine of Estoppel by Deed Applies

[23] The court next addresses whether the doctrine of estoppel by deed precludes the
Government from attacking the deed’s validity. The parties have argued at length as to whether

the doctrine applies only to issues involving afier-acquired title. See Appellee’s Br. at 22-23;

* Similarly, the Govemment at times appears to argue that the deed was invalid due to failure of a
condition precedent. Appellee’s Br. at 17, Again, this argument attacking the validity of the deed could be made in
a quiet title action in the Superior Court, but was never made at the trial court level, and neither party designates it as
an issue for appeal. The existence of a condition precedent, as well as whether it was waived, is a factual matter. As
discussed, we do not review new facts on appeal, and typically will not even address issues raised for the first time
on appeal,
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Appellant’s Reply Br. at 25-26, However, determination of that question is unnecessary in this
case.

{24] Regardless of whether the doctrine of estoppel by deed is limited to after-acquired title, it
is established that the doctrine does not apply where a claim of invalidity exists. Gordon v. City
of San Diego, 36 P. 18 (Cal. 1894) (“It is essential to an estoppel by deed that the deed itself
should be a valid instrument . . . .");’ see also Dominex, Inc. v. Key, 456 So. 2d 1047, 1057 (Ala.
1984); Perkins v. Kerby, 308 So. 2d 914, 917 (Miss. 1975); 31 C.1.S. Estoppel and Waiver § 56
(2014). Likewise, the doctrine does not apply where a deed has been procured through fraud or
is the product of mistake. See Vai v. Bank of Am. Nat'l Trust & Sav. Ass'n, 364 P.2d 247, 256
(Cal. 1961) (en banc); see also San Juan Basin Consortium, Ltd. v. EnerVest San Juan
Acquisition Ltd. P’ship, 67 F. Supp. 2d 1213, 1226 (D. Colo. 1999); Levatino v. Levatino, 506
So. 2d 858, 862 (La. Ct. App. 1987); Kolker v. Gorn, 67 A.2d 258, 261 (Md. 1949); 31 C.1.S.
Estoppel and Waiver § 57 (2014). Here, the Government has asserted both fraud and mistake in
its first cause of action and has alleged that the deed is invalid in its second cause of action. RA,
tab 89 at 2-8 (Third Am. Compl., Aug. 30, 2010). Until these claims are resolved, the doctrine
of estoppel by deed cannot apply in this case. Accordingly, the Government is not estopped
from arguing that the deed is invalid, or from requesting reformation on the basis of mistake.

D. Whether the Trial Court Erred in Granting Summary Judgment in Favor of the
Government Based on its Claim for Reformation

[25] Summary judgment is proper “‘if the pleadings, depositions, answers to interrogatories,

and admissions on file, together with the affidavits, if any, show that there is no genuine issue as

% This court finds California case law tc be persuasive in determining matters of estoppel by deed. See
Taitano, 2005 Guam 26 ] 36 n.10, 44.




Gov 't of Guam v. Gutierrez ex rel. Torres, 2015 Guam 8, Opinion Page 17 of 29

to any material fact.”” Gayle v. Hemlani, 2000 Guam 25 { 20 (quoting Guam R. Civ. P. 56(c));
see also Bank of Guam v. Flores, 2004 Guam 25 9 8. A genuine issue exists where there is
“sufficient evidence” which establishes a factual dispute requiring resolution by a fact-finder.
Gayle, 2000 Guam 25 20 (citing lizuka Corp. v. Kawasho Int'l, Inc., 1997 Guam 10 | 7
(citation omitted)). However, the dispute must involve a “material fact.” Id “A ‘material’ fact
is one that is relevant to an element of a claim or defense and whose existence might affect the
outcome of the suit , . . Disputes over irrelevant or unnecessary facts will not preclude a grant of
summary judgment.” /d. (omission in original).

{26] [n motions for summary judgment, a court must view the evidence and draw inferences in
the light most favorable to the non-movant. /d. § 21. If, however, there are no genuine issues of
material fact, the non-movant may not simply rely on allegations in the complaint, but must
provide some significant probative evidence supporting the complaint. /d. (citing Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 249 (1986)).

1. Unilateral mistake

[27] The Estate contends that the trial court erred in granting summary judgment in favor of
the Government. Appellant’s Br. at 22. The court held that the Government was entitled to
reformation based upon unilateral mistake. RA, tab 219 at {0-13 (Dec. & Order, Sept. 30, 2013).
In making this determination, the court reasoned that the Estate’s attomey “knew or should have
known” that submission to the probate court did not properly satisfy the intended condition. Id.
at 13. However, this conclusion is not drawn from the appropriate standard for determining
whether reformation is warranted. Unilateral mistake may, in some cases, justify rescission of a

contract where the other party knew or should have known of the mistake. See 18 GCA § 89202




Gov't af Guam v. Gutierrez ex rel. Torres, 2015 Guam 8, Opinion Page 18 of 29

(2005) (“A party to a contract may rescind the same . . . [i]f the consent of the party rescinding,
or of any party jointly contracting with him, was given by mistake.”); see also Mendiola v. Bell,
2009 Guam 15 4 32 n.5 (“Guam statutory law . . . recognizes a right of rescission for fraud [or]
for mistake . . . . (internal quotation marks omitted)); ArcelorMittal Cleveland, Inc. v. Jewell
Coke Co., 750 F, Supp. 2d 839, 848 (N.D. Ohio 2010) (applying Restatement (Second) of
Contracts § 153). However:
It has been pointed out that the difference between reformation and
rescission of a written contract on account of a mistake of one of the parties is
very distinct, for the reformation of a contract involves an effort to enforce it as
reformed, whereas rescission involves an effort to abandon and recede from a
contract which the party did not intend to make. One of the parties to a contract
cannot have it reformed on account of mistake which is not mutual, for to do so

would be to enforce the reformed contract which the other party had not intended
to make.

Annotation, Unilateral Mistake as Basis of Bill in Equity to Rescind the Contract, 59 A.L.R. 809
(originally published in 1929).

[28] In light of these differences in remedy, “[a] unilateral mistake alone is not an adequate
ground for reformation.” M Electric Corp. v. Phil-Gets (Guam) Int'l Trading Corp., 2012 Guam
23 | 26; see also ArcelorMittal, 750 F. Supp. 2d at 848 (“Generally, a court will not reform a
contract in the case of a unilateral mistake™); Kopff v. Econ. Radiator Serv., 838 S.W.2d 449, 452
(Mo. Ct. App. 1992). Instead, only a ‘“unilateral mistake accompanied by fraud or
misrepresentation by the other party will warrant reformation.” M Electric Corp., 2012 Guam 23
7126. This requirement of wrongdoing by the party opposing reformation mirrors similar
limitations articulated in other jurisdictions. See, e.g., John John, LLC v. Exit 63 Dev., LLC, 826
N.Y.S.2d 656, 657 (N.Y. App. Div. 2006) (*“To reform a contract based on mistake, a plaintiff

must establish that the contract was executed under mutual mistake or a unilateral mistake
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induced by the defendant’s fraudulent misrepresentation.” (citation and internal quotation marks
omitted)); Poly Trucking, Inc. v. Concentra Health Servs., Inc., 93 P.3d 561, 563 (Colo. App.
2004) (“Reformation is generatly permitted when . . . one party made a unilateral mistake and the
other engaged in fraud or inequitable conduct.” (citations omitted)); Faivre v. DEX Corp. Ne.,
913 N.E.2d 1029, 1036 (Ohio. Ct. App. 2009) (“[W]here the mistake occurred due to a drafting
error by one party and the other party knew of the error and took advantage of it, the trial court
may reform the contract.” (citation omitted)); Kish v. Kustura, 79 P.3d 337, 339 (Or. Ct. App.
2003) (“To obtain reformation of a contract, a party must prove . . . that there was a mutual
mistake or a unilateral mistake on the part of the party seeking reformation and inequitabie
conduct on the part of the other party . . . ." (citation and internal quotation marks omitted)).

[29] ‘“The elements of fraud include: 1) a misrepresentation; 2) knowledge of falsity (or
scienter); 3) intent to defraud to induce reliance; 4) justifiable reliance; 5) resulting damages.
The absence of any of these required elements will preclude recovery.”” Wilkinson v. Jones,
2004 Guam 14 1 18 (quoting Trans Pac. Exp. Co. v. Oka Towers Corp., 2000 Guam 3 ¥ 23).
Here, the trial court did not make a finding that the Estate intentionally misrepresented the terms
of the contract for the purpose of misleading the GALC. Rather, the court merely opined that
“[t]he distinction between a ‘probate court’ and a court of general jurisdiction, competent to
adjudicate the validity of the Defendants® ancestral claim . . . was clear to the Defendants’
attorneys, or should have been so in the exercise of reasonable diligence.” RA, tab 219 at 11
(Dec. & Order). As discussed above, this conclusion alone is insufficient for a grant of summary
judgment under the reformation standard for unilateral mistake. The trial court’s decision in this

case makes no reference to evidence that the error was intentionally included for the purpose of
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misleading the GALC or that the commissioners reasonably relied on such representation. /d. at
9-12. Thus, reformation was improper.
2. Dispute of material fact

[30] In addition to evaluating summary judgment under an improper standard, the trial court
also erred in concluding that no dispute of material fact remained. “Summary judgment is
generally proper in a contract dispute only if the language of the contract is wholly
unambiguous.” Compagnie Financiere de CIC et de L’'Union Europeenne v. Merrill Lynch,
Pierce, Fenner & Smith Inc., 232 ¥.3d 153, 157-58 (2d Cir. 2000) (citations omitted). Further, if
parties assert conflicting intentions about the meaning of the same contract language, then
disputes of material fact remain and preclude summary judgment. Atalla v. Abdul-Baki, 976
F.2d 189, 195 (4th Cir. 1992). If a contract’s terms remain ambiguous, summary judgment may
be granted only “if the evidence presented about the parties’ intended meaning [is] so one-sided
that no reasonable person could decide the contrary.” Compagnie Financiere, 232 F.3d at 158
(citing 3Com Corp. v. Banco do Brasil, S.A., 171 F.3d 739, 746-47 (2d Cir. 1999)). This
presumption against summary judgment has been applied specifically to claims of unilateral
mistake relating to the substance of a contact. See, e.g., Bethlehem Steel Corp. v. Centex Homes
Corp., 327 So. 2d 837, 838-39 (Fla. Dist. Ct. App. 1976).

[31] In this case, the Estate has presented multiple pieces of evidence regarding the intended
meaning of the contract and whether a unilateral mistake occurred at all. For example, in a
deposition provided by the Estate, Commissioner Mark Charfauros stated that some
commissioners had concerns about the deed that were resolved, and that they were involved in

the drafting of the deed. RA, tab 218, Ex. D at 5-8 (Mark Charfauros Dep., June 17, 2008). He
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stated that he had no problems with the condition in the quitclaim deed as it was drafted and
signed. Jd at 21. Moreover, he also stated that “[i]t was not the GALC'’s intent to have the
Superior Court of Guam actually review whether the Estate actually owned the property or have
the court review our decision,” RA, tab 218, Ex, G at 2 (Decl. Mark C. Charfauros. Apr. 2008).‘s
Additionally, one of the Estate’s attorneys,’ Louie Yanza, testified in writing that he “received
comments and revised the Deed in accordance with the GALC's wishes.” RA, tab 218, Ex. E at
2 (Decl. Louie Yanza, Aug. 17, 2009). He stated, *I had three conversations with Mr. Leon
Guerrero all which resulted in amendments to the Deed.” Id. According to Yanza, Joey Leon
Guerrere finally approved the deed on October 16, 2006. Id. Further, the language of the
condition stated in both the GALC’s final decision and order and on the quitclaim deed supports
the interpretation of the Estate. RA, tab 134, Ex. I at 4 (Final Written Dec. & Order, Dec. 26,
2006); RA, tab 89, Ex. I at 1 (Quitclaim Deed, Oct. 17, 2006). These documents are themselves
evidence sufficient to create a dispute of material fact.

[32] Even assuming arguendo that a unilateral mistake occurred, the Estate has also presented
evidence challenging several elements of the fraud allegation, a necessary component for
reformation. On the issue of misrepresentation, Yanza sent a letter to the entire commission that
directed its attention to the specific terms of the condition he included in the deed. RA, tab 134,
Ex. G at 1-2 (Letter from Louie J. Yanza to GALC). This fact would suggest that the Estate’s
attorneys made no false representation with regard to the condition included in the deed.

Further, in the deposition of Joey Leon Guerrero, Leon Guerrero affirmed that he “saw a

® The copy of this declaration in the Estate’s Excerpts of Record is not signed or dated.

7 Although the attorneys represented O'Keefe, and not the Estate, at the GALC hearing, they are now
attorneys for the Estate as well and will be referred to collectively as the “Estate’s attorneys.”
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problem” with the draft quitclaim deed, but failed to object or bring the issue to the attention of
other commissioners. RA, tab 134, Ex. A at 2 (Joey G. Leon Guerrero Dep., Feb. 17, 2011).
Additionally, one of the commissioners who signed the deed, Maria Cruz, stated that she did not
review or even read the deed. RA, tab 134, Ex. D at 4, 7 (Maria G. Cruz Dep., Aug. 11, 2010).
The fact that the commissioners were either explicitly aware of the condition or failed to read the
deed, viewed in the light most favorable to the nonmoving party, would indicate that, even if a
misrepresentation had occurred, reliance by the commissioners would not have been reasonable.
See Randas v. YMCA of Metro. L.A., 21 Cal. Rptr. 2d 245, 248 (Ct. App. 1993) (quoting |
Witkin, Summary of Cal. Law (9th ed. 1987), § 120, at 145) (“Ordinarily, one who accepts or
signs an instrument, which on its face is a contract, is deemed to assent to all its terms, and
cannot escape liability on the ground that he has not read it.”); see also Stevens v. fllinois Cent.
R.R. Co., 234 F.2d 562, 564 (5th Cir. 1956); DSP Venture Grp., Inc. v. Allen, 830 A.2d 850, 854
(D.C. 2003) (party “bore the risk of his mistake, because he knowingly did not bother to read the
contract he signed.”); 73 Park Ave. Acquisition LLC v. Shalov, 964 N.Y.S.2d 533, 533 (N.Y.
App. Div. 2013); Torchia v. Aetna Cas. & Sur. Co., 804 S.W.2d 219, 224-25 (Tex. App. 1991)
(“Parties to an agreement have a duty to read what they sign. Absent fraud in procuring the
signing of the release, unilateral mistake is not grounds for rescinding or setting aside a release.”
(citations omitted)).

[33] Rather than concluding that a sufficient showing of factual dispute had been made, the
trial court chose instead to ignore or dismiss the evidence presented by the Estate. In reference
to the communications between Yanza and the commissioners, the court inferred that their status

as non-lawyers rendered them incapable of comprehending the proposed condition they were
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presented. RA, tab 219 at 11-13 (Dec. & Order). The court similarly discounted the language of
the GALC’s written decision and order simply because it was prepared by the Estate’s attorneys.
Id. at 13. Finally, the court disregarded Commissioner Charfauros’s claim that the condition in
the deed properly expressed the intent of the GALC, instead favoring what the court considered
the objective meaning of the condition in the transcript. /d. at 11. These actions demonstrate
that the trial court impermissibly assessed the credibility of declarations and compared the
relative weight of competing evidence and inferences. See Guam Sanko Transp., Inc. v. Pac.
Modair Corp., 2012 Guam 2 § 10 (*‘Credibility determinations, the weighing of the evidence,
and the drawing of legitimate inferences from the facts are jury functions, not those of the judge .
. .."" (quoting Anderson, 477 U.S. at 255)); see also Jennifer G. v. Ariz. Dep't of Econ. Sec., 123
P.3d 186, 189 (Ariz. Ct. App. 2005) (“Summary judgment is not appropriate when a trial judge
must pass on the credibility of witnesses with differing versions of material facts, weigh the
quality of documentary or other evidence, or choose among competing or conflicting
inferences.” (internal quotation marks omitted)).

[34] Because the trial court did not apply the appropriate standard governing unilateral
mistake in claims for reformation and impermissibly weighed competing evidence of materiai
facts, summary judgment was not proper and must be reversed. As resolution of the Estate’s
evidentiary challenges regarding admissibility of the transcript is unnecessary to the outcome of
this matter, this court declines to address them. See SST Global Tech., LLC v. Chapman, 270 F.
Supp. 2d 444, 457 (S.D.N.Y. 2003) (declining to address an argument because it “is not
necessary to resolution of the . . . claim”™); In re Byker, 64 B.R. 640, 642 (Bankr. N.D. lowa

1986) (“Since the resolution of that issue is not necessary to the decision in this case, this Court
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declines to make any pronouncement on that issue . . . ."); Kosmyna v. Botsford Cmty. Hosp.,
607 N.w.2d 134, 138 (Mich. Ct. App. 1999) (“This Court may decline to address issues not
necessary to the resolution of the case at hand.” (citation omitted)).
E. Whether the Trial Court Erred in Granting an Injunction
[35) The Estate next asserts that the trial court erred in granting a preliminary injunction® in
favor of the Government, which enjoined the Estate from distributing its assets to the heirs.
Appeilant’s Br. at 29. We have held that “[an] injunction is a ‘drastic remedy,” which serves to
maintain the status quo ante litem.” Mack v. Davis, 2013 Guam 13 7 12 (quoting Benavente v.
Taitano, 2006 Guam 20 4 16). This court has stated that “the test for obtaining a preliminary
injunction is for a movant to show: ‘(1) irreparable injury, and (2) the likelihood of succeeding
on the merits.”” Id. (quoting Sananap v. Cyfred, 2009 Guam 13 § 14). Both of these findings are
reviewed for abuse of discretion. /d. 9 11.

1. Likelihood of irreparable harm
[36] In its first order granting the injunction, the court found that there was a likelihood of
irreparable harm. RA, tab 45 at 2 (Order, Feb. 10, 2010). It found that “[the Government] has
demonstrated that money is being collected for disbursement to the heirs of Jose Martinez Torres
for certain parcels of property, which may not be properly included as part of the Estate . , . .”

Id. The Estate argues that monetary loss alone is not sufficient to satisfy the irreparable harm

* The Govenment claims that, while the injunction was initially characterized as preliminary, it became
permanent following a dispositive final judgment by the Superior Court. See Appellee’s Br. at 24-25. However,
this distinction is immaterial to the court’s analysis, since both require a showing of irreparable harm which cannot
be remedied through monetary compensation. /d (citing Marangi v. Gov't of Guam, 319 F. Supp. 2d. 1179, 1186
{D. Guam 2004)); see also eBay iInc. v. MercExchange, L.L.C., 547 U.S. 388, 391 (2006) (adequacy of monetary
compensation is a sufficient remedy at law to defeat a permanent injunction).
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prong. Appellant’s Br, at 30-31. The Government has not provided any argument to contradict
this assertion, See Appeliee’s Br, at 25.

[37]  “A determination of irreparable harm typically focuses on categories of harm that do not
easily lend themselves to monetary compensation.” Sule v. Guam Bd. of Exam'rs for Dentistry,
2011 Guam 5 §12. Irreparable harm exists where “pecuniary compensation would not afford
adequate relief or [where] it would be extremely difficult to ascertain the amount that would
afford adequate relief.” Jd. (quoting DVD Copy Control Ass'n, v. Kaleidescape, Inc., 97 Cal,
Rptr. 3d 856, 876 (Ct. App. 2009)). In Kaleidescape, the California court found no irreparable
harm where the moving party “failed to prove that pecuniary compensation would be inadequate
or extremely difficult to calculate.” 97 Cal. Rptr. 3d at 877.

{38] The Government contends that the injunction is necessary to “protect the funds” acquired
through the land sale from disbursement by the Estate. Appellee’s Br. at 25. However, the
Estate has affirmed that it possesses “tens of millions of dollars’ [sic] worth of assets” from
which potential compensation could be collected. Appellant’s Br. at 31. In this case the remedy
for the quiet title action—the proceeds from the sale of the Property—is extremely easy to
calculate. There is also no reason to conclude that monetary damages in an amount equaling the
proceeds would be inadequate.

[39] Because of the general practice of not granting injunctions relating to monetary relief and
because the Government made no showing that the Estate would have insufficient funds to cover
any recovery by the Government in the absence of an injunction, the trial court erred in finding

irreparable harm.
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2. Likelihood of success on the merits

[40] Regardless of whether the trial court erred in finding irreparable harm, it undoubtedly
abused its discretion because the “likelihood of success on the merits” requirement is not
satisfied. See PHG Techs., LLC v. St. John Cos., 469 F.3d 1361, 1365 (Fed. Cir. 2006) (“[A}
movant cannot be granted a preliminary injunction unless it establishes both . . . likelihood of
success on the merits and irreparable harm.”); see also Sule, 2011 Guam S § 21. “The appellate
court may affirm the trial court’s grant of an injunction as long as the record produces any
ground on which it may appear that the seeking party may recover on the merits.” Kallingal,
2005 Guam 13 1 27.

[41} In its first decision and order relating to the injunction, the court stated that it could not
resolve whether there was a likelthood of success on the merits because the Estate was not a
party at the time. RA, tab 45 at 2, 15 (Dec. & Order). However, in the same order, it ruled sua
sponte to join the Estate as a party and granted the injunction. fd. at 3. The court’s failure to
provide any specific finding of a likelihood of success constituted an error. See Sule, 2011 Guam
5 9 30 (“[T)he trial court necessarily had to address, at least to some extent, the merits of the
complaint itself in order to determine whether Dr. Sule has established both irreparable harm and
a likelihood of success on the merits.”).

[42]) For the same reasons, the trial court erred in the January 17, 2014 judgment stating that
the injunction remained in effect. RA, tab 233 (Judgment, Jan. 17, 2014). Even though the court
found in favor of the Government on the reformation claim, the pertinent claims for granting
injunctive relief were the claims for quiet title and declaratory judgment. The trial court never

made a finding of a likelihood of success on the merits of these arguments, because it dismissed
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the claims for lack of subject matter jurisdiction. RA, tab 45 at 2 (Dec. & Order). Where a court
does not make a finding of likelihood of success on the merits, it should not grant an injunction.
See Small v. Kiley, 567 F.2d 163, 164 (2d Cir. 1977); see aiso Cadicamo v. Alite, 4 So. 3d 699,
700 (Fla. Dist. Ct. App. 2009).

[43] Because the trial court did not make any findings on the likelihood of the Government’s
success on the merits of its quiet title and declaratory judgment action, and because it did not
have a sufficient basis to find irreparable harm, the Superior Court abused its discretion in
granting an injunction.

F. Whether the Trial Court Erred in Failing to Address the Estate’s Rule 11 Motion

[44] The Estate argues that the trial court crred in failing to address its Guam Rules of Civil
Procedure (*GRCP") Rule |11 motion for sanctions. Appellant’s Br. at 32-35. It argues that
sanctions are warranted because the Govemment’s case for fraud or mistake is directly
contradicted by the evidence, showing that the GALC failed to review the deed. /d. at 33-34.
However, the Estate does not specify which GRCP 11 motion the court purportedly ignored. In
fact, the only motion for sanctions on the record involves the Government’s alleged act of
“purposefully violat[ing] the established Rules of Civil Procedure” in filing the tape recording of
the September 2006 GALC proceedings. RA, tab 212 at 4 (Obj. & Mot. Strike Recording, June
7, 2013). This motion for sanctions was based upon General Rule 2.1 of the Local Rules of the
Superior Court of Guam (“Local Rules™), which implicates a violation of civil procedure. [fd.
However, in the Estate’s reply to the Government’s opposition, it suggested that sanctions should
also be imposed based upon Civil Rule 7.i(k) of the Local Rules, because the Government’s

argument is frivolous. RA, tab 215 at 5 (Def.’s Reply to PL.'s Opp’n, July 19, 2013). The trial
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court did not address the Estate's argument for sanctions at all. See RA, tab 219 at 14 (Dec. &
Order).

[45] Courts may find no abuse of discretion where a trial court does not rule on a motion for
sanctions if it finds that a denial of sanctions would not be an abuse of discretion. See Justofinv.
Meiro. Life Ins. Co., 372 F.3d 517, 526 (3d Cir. 2004) (leaving failure to address sanctions
within the trial court’s discretion). Here, because the trial court ruled against the Estate, this
court may assume that it denied the sanctions motion, even though it did not mention it in the
decision and order. See Pearson v. Pearson, 946 P.2d 1291, 1297 (Ariz. Ct. App. 1997) (“The
failure to rule implies that the respective motions for fees were denied.”); Mercede Equip.
Rental, Inc. v. Rick’s Equip. Rental, Inc., 559 So. 2d 339, 340 (Fla. Dist. Ct. App. 1990)
(declining to address motion to amend).

[46] The Superior Court would not have abused its discretion in denying sanctions in this
case. Sanctions may be imposed under GRCP 1 1{c) for presenting pleadings that are made to
harass, that are frivolous, or that have no evidentiary support. GRCP 11(b)-(c). A pleading is
frivolous if it is objectively “both baseless and made without a reasonable and competent
inquiry.” In re Oka Towers Corp., 2000 Guam 16 { 9 (citations omitted); Nateroj v. Haruyama,
No. 91-00039A, 1992 WL 97207, at *3 (D. Guam App. Div. Apr. 16, 1992). “[A] ‘reasonable
inquiry’ means an inquiry reasonable under all the circumstances of a case.” In re Oka Towers
Corp., 2000 Guam 16 § 9 (citation omitted).

[47] In this case, there is no evidence that the pleadings were made to harass the Estate or for
another improper purpose. Likewise, the Estate’s claims have some evidentiary support in the

GALC hearing from 2006. For the same reasons, the claims were not frivolous. See In re Estate
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of Concepcion, 2003 Guam 12 § 35 (“Although the handling of this case in the probate court and
on appeal . . . may be questioned, the issues presented show that the appeal was not frivolous.”).
Therefore, it was not an abuse of discretion for the trial court to decline to impose sanctions upon
the Government.

V. CONCLUSION
[48] In light of the facts and arguments presented, we reverse the trial court’s grant of
summary judgment on the reformation claim and remand. Additionally, we reverse the trial
court’s continuance of the injunction. However, we affirm that the trial court did not abuse its
discretion in declining to grant the Estate’s motion for sanctions.
{49] On the Government's cross-appeal, we reverse the dismissal of the Government’s claims
for quiet title, declaratory judgment, and constructive trust, and remand for further proceedings.
Further, we decline to rule on the witra vires challenge presented for failure to seek initial
disposition in the trial court.
[50] Accordingly, we REVERSE in part, AFFIRM in part, and REMAND for proceedings

not inconsistent with this opinion,
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Attorneys for the Government of Guam

IN THE SUPERIOR COURT OF GUAM
HAGATNA, GUAM

GOVERNMENT OF GUAM, CIVIL CASE NO. CV1124-09

Plaintiff,
v§,

DECLARATION OF COUNSEL RE: EX

)
)
)
)
;
: ) PARTE APPLICATION FOR
HELENE TORRES and EVELYN
O’KEEFE, in their capacities as } RESTRAIMING-ORDER
)
)
}
}

CO-ADMINISTRATRIXES OF THE PHILLIPS ‘& BORDALLO
ESTATE OF JOSE MARTINEZ TORRES,

Defendants.

I, William C. Bischoff, counsel for plaintiff Government of Guam in this case, declare
under penalty of perjury as follows:

1. That attached hereto, Exhibit 1, is a true and correct copy of the PR0220-50,
Estate of Jose Martinez Torres, Joint Petition For Fourth Distribution Of Funds Received By

The Estate For The Salc Of Lot No. AL-002, Dededo, Guam And Lot No. 5041, Dededo,
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Page 1

Declaration of Counsel re: Ex Partc Mtn for Restming Order
Superior Court of Guam Casc No. CV 1124-0% O D
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10
11

12

14
5
16
17
8

20
21
22
23
24

Hearing Joint Petition. The Petition and Notice recite that the Estate is now in possession of
$3,100,000.00 paid to it for the land in question and will be seeking a probate court order for
the distribution of that money on February 11, 2010.

2. That attached hereto, Exhibit 2, is a true and correct copy of pages 25-33 of the
transcript of the September 20, 2006 GALC hearing at which the Commission made its
decision on the Estate’s claim before it to the land in question.

3. That attached hereto, Exhibit 3, is a true and correct copy of the PR0220-50,
Estate of Jose Martinez Torres, June 12, 2007 Petition brought by the Estate.

4. That attached hereto, Exhibit 4, is a true and correct copy of the PR0220-50,
Estate of Jose Martinez Torres, August 31, 2007 Order.

5. That attached hereto, Exhibit 5, is a true and correct copy of the transcript of the
June 20, 2008 hearing in PR0220-50, the Estate of Jose Martinez Torres.

6. That attached hercto, Exhibit 6, is a true and correct copy of the PR0220-50,
Estate of Jose Martinez Torres, July 13, 2009 Order for Ex Parte Distribution.

7. That attached hereto, Exhibit 7, is a true and correct copy of the transcript of the
April 15, 2009 GALC meeting.

8. That attached hereto, Exhibit 8, is a true and correct copy of the Estate’s June
17, 2009 cover letter to the Commission.

Dated lhisz}:{iay of February, 2010
OFFICE OF THE ATTORNEY GENERAL

Alicia G. Limtiaco, Attorney General

WA/A [/5/%4_17

WILLIAM C. BISCHOFF
Assistant Attorney General
Attomeys for the Government of Guam
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. TEKER TORRES & TEKER _ g 95
Suite 2a, 130 Aspinall Avenue Rt boom 70 &
Hagatia, Guam 96910
Telephone: (671) 477-8891-4
Facsimile: (671) 472-2601

CUNLIFFE & COOK
Suite 200, 210 Archbishop F.C. Flores Street E @ IE [I w IE
Hagatna, Guam 96910

Telephone: (671) 472-1824

Facsimile: (671) 472-2422 ﬁm" 22 2012{ =
Office

e Atorney General of Guam
Civil/Solicitor Division

IN THE SUPERIOR COURT OF GUAM

IN THE MATTER OF THE ESTATES PROBATE CASE NOS.

)
) PR0220-50 and PR114-08
OF )
}  JOINT PETITION FOR FOURTH
JOSE MARTINEZ TORRES ) DISTRIBUTION OF FUNDS
) RECEIVED BY THE ESTATE FOR
AND ) THE SALE OF LOT NO. AL-0o0z,
O ) DEDEDO, GUAM AND LOT NO.
MARIA CALVO TORRES ) 5041, DEDEDO, GUAM
)
Decedents. )
)

COME NOW, HeELENE ToRrRES and EVELYN V. O’Keere, Co-Administratrixes of
the above-captioned Estates, respectfully hereby allege and petition the Court as
follows":

1. That on or about May 9, 1950, Decedent JOSE M. TORRES, died in
Guam, and was at the time, a resident of Guam.

2, That on or about February 20, 2007, Petitioners were duly appointed by

the Superior Court of Guam to act as Co-Administratrixes of the Estate of Jose

. Martinez Torres, Deceased (the “Estate”). Both are still serving in that capacity. See

Court’s February 20, 2009 Consolidation Order.




3. That all heirs have been properly noticed of the within Petition,

4, Pelitioners request that the Court issue an Order requiring the Co-
Administratrixes to disburse funds of the Estate, in the amount of Three Million One
Hundred Thousand Dollars ($3,1 00,000.00), as follows:

5. Petitioners further request that payment be made to each legal counsel,
Teker Torres & Teker and the law offices of Cunliffe & Cook, in the sum of Fifty
Thousand Dollars ($50,000.00) each for a portion of their legal fees as established by

statute.’

Eighteen and Thirty-Four Hundredths Percent (18.34%)

6. The sum of Five Hundred Fifty Thousand and Seventy Eight Dollars
($550,078.00), less any approved deductions by her, if any, to Evelyn V. O'Keefe. The
amount being disbursed represents her eighteen and thirty-four hundredths percent
(18.34%) interest in the Estate, less One Hundred Twenty Two Dollars ($122.00) which

was previously overpaid to said heir.

Twenty Percent (20%)

7. The sum of Six Hundred Thousand Doliars ($600,000.00) to the Estate of
Concepcion Torres Bordalio. 2 A portion of this money, namely Two Hundred and
Sixty Thousand Dollars ($260,000.00) has been redirected to David Burger as

Trustee of the Betty Carmencita Irrevocable Trust pursuant to Order of the

' The Estate has a value in excess of Fifty Million Dollars ($50,000,000.00) based upon the

sales of two properties, the appraisal of another remaining property. The Estate is continuing
to have additional lots appraised. At $50,000,000.00, the statutory altorney's fees exceed




Superior Court dated April 30, 2009. See Joint Ex Parte Petition for Third
Distribution of Funds Received by the Estate for sale of Lot No. AL-002, Dededo,
Guam and Lot No. 5041, Dededo, Guam filed on July 8, 2009; see also July 12,
2008 Order.
The remaining Three Hundred Forty Thousand Dollars ($340,000.00) shall
be distributed as follows:
a. One Hundred Seventy Thousand Dollars ($170,000.00) to the Estate
of Alfred J. Bordallo.
b. One Hundred Seventy Thousand Dollars ($170,000.00) as follows:
i) Eighty Five Thousand Dollars ($85,000.00) to Betty Carmencita
Cruz; and
i) Eighty Five Thousand Dollars ($85,000.00) to Stephen

Bordalio®

$500,000.00. To date, legal counsels for Co-Administratrix have been paid the sum of

$50,000.00 gach and there has been, and continues to be extensive litigation in this matier,

This Estate has been closed by court order on April 30, 2009.

Certain heirs of the Estate of Rudy Bordallp, deceased, namely Timothy T. Bordallo, Rossana B, Garcia, Pia
Valencta, Rudy Bordall, Jr. and Aliredo Thomas Bordallo I, on behalf of the Estaie of Rudy Bordallo, Jr.,
waived their interest pursuant to that certain Settlement Agreement lodged with this Court in Probate Case Nos.
PR0063-93 and PRO048-97 and confirmed in Civil Case No. CV 146906,




. Twenty Percent (20%)

8. The sum of Six Hundred Thousand Dollars ($600,000.00) to the heirs of
Mariquita Torres Souder, Deceased, as foliows:
(@) Laura Torres Souder: The sum of Two Hundred Thousand
Dollars ($200,000.00), less approved deductions by the heir, if any.
The amount being disbursed represents her six and sixty-seven
hundredths percent (6.67%) interest in the Estate;

(b) Deborah Souder Freitas: The sum of Two Hundred Thousand
Dollars ($200,000.00), less approved deductions by the heir, if any.
The amount being disbursed represents her six and sixty-seven

hundredths percent (6.67%) interest in the Estate; and
. {c)  Paul Joseph Souder: The sum of Two Hundred Thousand Dollars
($200,000.00), less approved deductions by the heir, if any. The
amount being disbursed represents his six and sixty-seven

hundredths percent (6.67%) interest in the Estate.

Twenty Percent (20%

9. The sum of Six Hundred Thousand Dollars ($600,000.00) to the heirs of
Felix C. Torres, Deceased, in accordance with his Will, as follows:
(@)  Geraldine T. Gutierrez: The sum of Two Hundred Forty Thousand
Dollars ($240,000.00), less approved deductions by the heir, if any,
The amount being disbursed represents her eight percent (8%)

. interest in the Estate;




(b)

()

(d)

Vincent Duenas: The sum of One Hundred Twenty Thousand
Dollars ($120,000.00), less approved deductions by the heir, if any.
The amount being disbursed represents his four percent (4%)
interest in the Estate;

The Estate of Yvonne T. Doerge, Deceased, by and through her
Special Administratrix, Helene Torres: The sum of One Hundred
Twenty Thousand Dollars ($120,000.00), less approved deductions
by the heir, if any. The amount being disbursed her represents four
percent (4%) interest in the Estate; and

Helene Torres: The sum of One Hundred Twenty Thousand
Dollars ($120.000.00), less approved deductions by the heir, if any.
The amount being disbursed represents her four percent (4%)

interest in the Estate.

Twenty Percent {20%)

10.  The sum of Six Hundred Thousand Dollars {$600,000.00) to the heirs of

Francisco C. Torres, Deceased, as follows:

(a)

The Estate of Robert J. Torres, Deceased: The sum of One

Hundred Thousand Dollars ($100,000.00), as follows:*

Mary Torres, the surviving spouse of Robert J. Torres, has assigned all of her interest in

the Estate to her children, to wit: Robert J. Torres, Jr., Christopher A. Torres, Melissa V.
Torres, and Edwin F. Torres.




(b)

ii.

iv.

Lucy Torres: The sum of Twelve Thousand Three Hundred
Twenty Dollars ($12,320.00), less approved deductions by
the heir, if any. The amount being disbursed represents
forty-one hundredths percent (.41%) of the estate:

Robert J. Torres, Jdr.: The sum of Twenty One Thousand
Nine Hundred Twenty Dollars ($21,920.00) less approved
deductions by the heir, if any. The amount being disbursed
represents seventy-three hundredths percent (.73%) of the
estate;

Christopher A. Torres: The sum of Twenty One Thousand
Nine Hundred Twenty Dollars ($21,920.00) less approved
deductions by the heir, if any. The amount being disbursed
represents seventy-three hundredths percent (.73%) of the
estate,

Melissa V. Torres: The sum of Twenty One Thousand,
Nine Hundred Twenty Dollars ($21,920.00) less approved
deductions by the heir, if any. The amount being disbursed
represents seventy-three hundredths percent (.73%) of the
estate; and

Edwin F. Torres: The sum of Twenty One Thousand, Nine
Hundred Twenty Dollars ($21,920.00) less approved
deductions by the heir, if any. The amount being disbursed
represents seventy-three hundredths percent (.73%) of the
estate.

Jerry Milton Torres: The sum of One Hundred Twenty Four

Thousand, Nine Hundred Dollars ($124,900.00) less approved

deductions by the heir, if any. The amount being disbursed




. represents four and sixteen hundredihs percent (4.16%) of the
estate;
(c) Jacqueline Torres Flores: The sum of One Hundred Thousand
Dollars {$100,000.00) less approved deductions by the heir, if any.
The amount being disbursed represents three and thirty-three
hundredths percent (3.33%) of the estate;
(d)  Sr. Mary Stephen Torres: The sum of One Hundred Thousand
Dollars ($100,000.00) less approved deductions by the heir, if any.
The amount being disbursed represents three and thirty-three
hundredths percent (3.33%) of the estate;
(e)  Maureen Torres Chargualaf: The sum of One Hundred Thousand
. Dollars ($100,000.00) less approved deductions by the heir, if any.
The amount being disbursed represents three and thirty-three
hundredths percent (3.33%) of the estate; and
(f) Frank C. Torres, Jr.: The sum of One Hundred Twenty Thousand,
Eight Hundred Fifty One Dollars ($120,851.00). The amount being
disbursed represents four and sixteen hundredths percent (4.16%})

of the estate, less the sum of Four Thousand Forty Nine Dollars

($4.049.00), which was previously overpaid to said heir.

je That the heirs receiving monies under this preliminary distribution do so

without bond or other form of security.




k. The Pefitioners request that the Court approve the percentages of
distributions so that future disbursements of sale of proceeds from the sales of Lot No.

AL-002 and/or 5041 may be disbursed.

PRAYER

WHEREFORE, Petitioners pray as follows:

(1) That the actions of Petitioners serving in the capacity as Co-
Administratrixes be ratified and approved;

() That the actions of counsel for the Co-Administratrixes be ratified and
approved;

(3)  That the within Joint Petition for Fourth Distribution be approved and that
the Co-Administratrixes be ordered to distribute funds to the heirs and attainers as set
forth hereinabove;

(4)  That the distribution be made without bond being required; and

(5)  For such other and further relief as the Court deems proper.

Respectfully submitted:

paTeD: _/ /R0 /[0 DATED: //2»‘}/:0

7
TEKER TORRES & TEKER, P.C. CUNLIFFE & COOK
Attorneys for Co-Administratrix Attorneys for Co-Administratrix
Evelyn V. O'Keefe Helene Torres

By %Aﬂ-—/// 4’—”’/(///

By
F. RANDALL CUNLIFFE, ESQ.




VERIFICATION
Hagatha, Guam } ss:

WE, EVELYN V. O'KEEFE and HELENE TORRES being first duly swormn,
depose and say that we are the Petitioners in the above-entitied action; that we have
read the foregoing Joint Petition for Fourth Distribution of Funds Received By the
Estate For the Sale of Lot AL-002, Dededo, Guam, and Lat No. 5041, Dededo,
Guam and know the contents thereof; and that the same is true of our own knowledgs,
except as to those matters which are therein staled on information and belief and, as to
those matters, we believe them to be true.

Dated: ////:;//0 @“&Zm V. C?k/

EVELYNN. O'KEEFE

Dated: \}t‘f.tf:»éf 0. XD /0 . ()\WU
F / %mﬂﬂm /

SUBSCRIBED and SWORN to before me, a Nolary Public in and for Guam, by Evelyn
V. O'Keefa, on VAL Vs ‘Sl 2010

Q..vh\z
CES%_:%& ggg_?ges NOTARY PUBLIC

In and for Guam, t/.5.A.
My Commiasion Expires: Oct. 08, 2011
P. O. Box 26695, G.M.F., Guam 96921

SUBSCRIBED and SWORN to before me, a Notary Public in and for Guam, by Helene

Torres on L.I!.! l}g 52'0' R0/ D
)

RYTA S. BARCI
NOTARY PUBLIC

n and for Guam, LS A,
Suie 200, 110 Archtionop F & e Somet
" Hagatne, Guam 56910 |
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2 || HAGATNA, GUAM 96910

TELEPHONE: (671) 477-9891-4 it :
FACSIMILE: (671)472-2601

Antorneys for the Petitioner/Co-Administratrix,

Evelyn O'Keefe

CUNLIFFE & COOK

S surme 200, 210 ARCHBISHOP I C. FLORES STREET E @ E [I W E D

HAGATNA, GUAM 96910

TELEPHONE: (671) 472-1824 JAN 2 2 201
FACSIMILE (671)472-2422
7 Attorneys for the Petitioner/Co-Administratrix, Office ¥4he Attorney General of Guam
. Helene Torres Civil/Solicitor Division
o IN THE SUPERIOR COURT OF GUAM
10 S
IN THE MATTER OF THE ESTATES ) PROBATE CASE NOS.
. 1 ) PR0220-50 and PR114-08
® OF )
12 )  NOTICE OF TIME SET FOR
JOSE MARTINEZ TORRES, ) HEARING JOINT PETITION FOR
13 )  FOURTH DISTRIBUTION OF
And ) FUNDS RECEIVED BY THE ESTATE
14 )  FOR THE SALE OF LOT NO. 5041
N MARIA CALVO TORRES ) DEDEDO, GUAM
)
Decedents. )
16
2 |
18 NOTICE is hereby given that a Joint Petition for Fourth Distribution of Funds Received by the

19 | Estate for the Sale of Lot No. AL-002, Dededo, Guam has been filed in this Court, and that on February

200 1, 2010, at 10:00 o’clock a.m. of said day in the courtroom of the Honorable Elizabeth Barrett-

21 Anderson, Superior Court of Guam, Hagétfia, Guam, has been set for the hearing of said petition and all

. 22 persons interested are hereby notified to appear at the time and place set for said hearing and show cause,

239 i any they have, why the petition should not be granted.

=N/
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19

20

21

22

23

H'R thm

Reference is hereby made to the said petition for further particulars.

Dated at Hagatiia, Guam, on January 21, 2010.

TEKER TORRES & TEKER, P.C.

Attorneys for Evelyn V. O’Keefe

MACOMMONUSERSWPLEA DINGS\ESTATES OF JOSE M. TORRES AND MCT* -CONSOLIDATED\D26 PLOG NOTICE OF HEARING wpd

TEKER TORRES & TEKER, P.C.
SUITE 2A. 130 ASPINALL AVENUE
_HAGATNA GUAM 96810
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GUAM ANCESTRAL LANDS
COMMISSION HEARING

September 26, 2006

COPY

. PREPARED BY: GEORGE B. CASTRO

DEPO RESOURCES

#49 Anacoco Lane, Nimitz Hill Fstates
Piti, Guam 96915

Tel: (671)688-DEPO * Fax: (671)472-3094
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25
! MR. CHARFAUROS: Yeah. Madam Chair --
2 I don’'t have any questions. The other members,
J jany questions?
4 MR. MANTANANE: No .
5 MR. CHARFAUROS: I'd like to ask the

6 | family to clarify something for the commission.
7 {What is the pleasure of the -- what is the

8 lrequest before this commission at this point in

9 ftime? So I’'ll make sure that whatever motion

I6 [that we’re going to make would be clear. So

Il ¥can the -- a representative of the ftamily state
. 12 Jto the commission, what is jLs official rcquest

13 |before us?

14 MR. MANTANONA: In which you -- if 1

I5 | may, for hhe Commissions pleasure. Your

16 § Honor, at this point, we are asking Lhat the

17 fcommission -award, recognize the claims of the
18 fheirs of Jose Torres Martinez S Martinez
19 ¥ Torres, for Lhe lots as contained in 2531 and
20 $1540.

21 Today, recognized by Ancestral Lands

22 |[Commission on their own documentation as Lots

23 1ALOG2, Lot ALOOZ-1, and Lot ALQOZ2-2, We
. 24 fbelieve that this will extinguish all claims
25 jthat the family have to any and all properties
DEPO RESOURCES
George B. Castro
Court Reporter




24

21

22

24

25

26

inside the Ancestral Lands inventories.

MR. CHARFAUROS: Okay. All right.
Madam Chair? If Lhere’s no other questions by
the other commission member, I’'d like to make a
motion and my motion would be basically to be
in line with the request of the family to
recognize the claim to the estate of the lots
mentioned herein on the record, which would
also extinguish all claims Lo the Duarte
Estate. And also that this be a conditional
deed that vyou still have to go Lo the courts
and go through the regular court proceedings to
“= and correct me Lf ['m wrong, 1s that going
to the court proceedings to review this claim
and the court will meke the Ffinal indgment on
the claim.

MR . YANZA : That is vorrecth Mr.
Chairman. . On behalt of the estate, neither T
myself, Mr. Mantanona and Mr. Razzano or Mrs.
O'Keefe can declare rthat we hereby terminate
all future claims to ancestral lands. But, as
we saw fti1t best for the estate, we are willing
tO0 go before the probate court and the probate

estate of Mr. Torres and request the court that

they, the Court, approves the receipt of these

DEPO RESOURCES
George B. Castro
Court Reporter
Tel.(671)688-DEPO * Fax{R711472-3n94
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I Yancestral °~ lands and approve the final
2 ltermination of future claims withain the
3 finventory of the commission.
q MR. CHARFAUROS: And understand this,

3 fthlis 1s a conditional deed and |Ff Lhe Court
6 ycomes back that says, rhal you have absolutely
7 jno claim to this property, this property comes
8 Jright back into the inventory of the Ancestral
9 fLands Commission and that we are not going to
10 frehear this case again. Unless you guys have
I fconvincing evidence thal has not been reviewed

2 Iby the Court to rehear the case. Do vyou

14 MR. YANZA: Yes.

15 MR: MANTANONA: Yes, we do.

16 MR. CHARFAUROS: All right. So that's
17 {my motion.

18 MR. MANTANANE: I second.

19 MS. CHARFAUROS: Seconded by the --

20 MS. ORLINO: Okay. The motion has been,
2l fsecond and now we're going to be voting.

22 MR. CHARFAUROS : Yeah. It wasn’ t
23 {there. There’'s an extinguishment.

24 MS. ORLINO: Yeah.

. 25 MR. CHARFAUROS: That this extinguish

DEPO RESOURCES
George B. Castro
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the Duarte claim.

MS. ORLINO: All future,

MR. CHARFAUROS: It'’s a conditional
motion.

MR. ECLAVEA: That's Just for the
inventory we have? Or is that for everything?

MR . CHARFAUROS : For everything.
Everything.

MR . ECLAVEA: So does the family

understand that?

MR. YANZA: Yes.

MR. MANTANONA: For present and future.
We believe that we represent about 90 percent
of the heirs, of course there’s 10 percent so
we can’l speak for those 10 percentL at Lhis
point. But we believe that the recommendation
from the estate will be that we acknowledge the
receipt and terminate all Ffuture interest .

MR. CHARFAUROS : Yeah. And understand,

I'm not asking the family for permission for

this extinguishment . My motion 1is not asking
for permission, 1’m making this molion. And
Lhis motion is to extinguish this claim and

basically, it’s up to the Courts and if the

Court see fit that this motion is lnappropriate

DEPO RESOURCES
George B. Castro
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I fthen the Courts can rule against that and if
2 |the Court sees fit that this claim is invalid,
3 fthis property would come back to the inventory
4 Yof Ancestral Lands Commission. But basically
5 Jthe Court is going to be the final say so. Do
6 | you understand Lhat motion?

7 MR. MANTANONA: Yes.

8 MR. YANZA: Mr. Commissioner? Just Lo
9 |clarify.

10 MR. CHARFAUROS: Yeah.

) MR. YANZA: This present motion on the

12 Floor, this would be a conditional transfer of

4 fand once the court approves it --

15 MR. CHARFAUROS: Yes. In other words,
16 |where it's a conditional deed that we’re giving
17 | you. You still have to go Lo the courts and --
18 11f the Courts comes back and say vyes --

19 MR. YANZA: Okay. We understand that.
20 fWe accept that,

21 MS. ORLINO: And then it’'s going to not
22 fcome before this commissien again??

23 MR. MANTANONA: Right, vyeah.

24 MR . YANZA : No, no. [f the court

. 25 |approves of the transfer --

DEPO RESOURCES
George B. Castro
Court Reporter
Tel.(671)688-DEPO * Fax(6711472-3N94
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MS. ORLINO: Then it’s done deal.

MR. CHARFAUROS: Then it’s your then --

MS. ORLINO: It's a done deal, yeah.

MR . YANZA: And then the condition
would be satisiied?

MR. MANTANANE: Yeah, right.

MR. CHARFAUROS: If the court rules
against 1L, then it comes -- that property
comes back into --

MR. ECLAVEA: Into our inventory.

MR. YANZA: And the Lransfer will be
Ineffective?

MR. MANTANANE: Riqght.

MR. CHARFAUROQOS: Yes .,

M5. ORLINO: Yeah, that’s why the
extinguishment is there to let you know.

MR. YANZA: Yes.

MS. ORLINO: Okay?-

MR. CHARFAUROS: Se we are approving
the -- and my motion is ro approve L on the
condition that it goes to the court. All

right?
MR. ECLAVEA: Okay, we’'re voting.
MS. ORLINO: Yeah. So go ahead --

MR. ECLAVEA: 1 approve. I approve.

DEPO RESOURCES
George B. Castro
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@
l | MS. ORLINO: Commissioner Eclavea?

2 MR. ECLAVEA: I approve.
I 3 MS. ORLINO: Commissioner Matanane?

4 MR. MATANANE : Approve.
l 5 MS. ORLINO: Commissioner Charfauros?
l 6 MR . CHARFAUROS : {approves in Lhe

7 §Chamorro languaqge Lo indicate in the
I g faffirmative) .

9 MS. ORLINO: Commissioner Laguana?
l 10 MR. LAGUANA: (approves in the Chamorro
II Il flanguage to indicale in the affirmative).

12 ME.  ORLINO: Okay. So that -- Lhe
I. 13 request for today has been approved.

14 MR. CHARFAUROS: Did you volte?
I 15 M3. ORLINO: Yeah, I did.
I 16 MR. ECLAVEA: Did you vote?

17 M5. ORLINO: I said, vyeah. Okavy.
I 18 MR'. MANTANANE : All right.

19 MR. ECLAVEA: All right.
l 20 MR. YANZA: One last issue. So, should
I 2t fwe prepare the language of the conditional

22 {deed?
I 23 MR. CHARFAUROS: You've qot my -

24 MS. ORLINO: That one would come from -
I . 25 | -
I DEPO RESOURCES
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O
l ! MR. CHARFAUROS: -~ and it's going to}
2 f{be prepared, it’ll be prepared to the T.
3 MR. YANZA: Okay.
4 MS. ORLINO: Okay. Prepare the
3 fpreparation and then you'll come before us for
6 lreview and then jir‘]] --
7 MR. CHARFAUROS: Agree.
8 MS. ORLINO: Yeah . The deed signing.
9 MR. YANZA: Will there be also a record
10 jof or a decision and order 1ssued by Lhe -
I} MR. CHARFAUROSY Yes, yes, yes. There
2 fwill be.

. 13 MR. YANZA: Okay
] MS. ORLINO: That will come Erem the

6 MR. CHARFAUROS: I think the next time

I7 fwe meet would be the deed signing ceremony.

18 MR: MANTANANE : Yeah.

19 MR. CHARFAUROS: Okay.

20 MR. MANTANANE: When they --

21 MS5. ORLINO: Okay, thank vyou.

22 MR. YANZA: Thank vyou.

23 MR. MANTANANE : ~- the Governor S19gns

24 the deed.

. 25 MR. YANZA: <Thank you very much,

DEPO RESOURCES
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2 (Hearing concluded; no time specified)

3 HAGATNA, GUAM, SEPTEMBER 26, 2006.

® -
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i REPORTER'S CERTIFICATE

3 I, George B. Castro, Court

7T Jand numbered case at the Lime and
8§ fforth herein.

I do hereby certify that th
Eranscript was prepared by me

Il | supervision.
. 3 Jattorney or counsel of any of the

I5 for counsel; and that I am not
16 {indirectly interested Ln Lhe
17 controversy.

18 In testimony whereof, I have

9 Jmy hand and scal of Courtl this gth

4 |hereby certify the foregoing 33 pages to be a
5 ftrue and correct Lranscript ot

6 frecording provided to me in the within-entitled

or under my

12 I ain not éa dlirect relalive, employee,

4 fa direct relative or employee of such attorney

34

Reporter, cdo

the audio

place as set

ereatter the

parties, nor

directly or

matters in

hereunto set

day of March

_—_—_———___-
S o

20 2008, @{ﬁay .

2] ) - )

22 George B. CasLro
23

24
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TEKER TORRES & TEKER, P.C. e S
SUITE 2A, 130 ASPINALL AVENUE

HAGATNA, GUAM 96910 ) .
TELEPHONE: (671)477-9891-4

FACSIMILE: {671)472-260}

Attorneys for the Petitioner/Co-A dministratrix,

Evelyn O 'Keefe

CUNLIFFE & COOK
SUITE 200, 210 ARCHBISHOP F.C. FLORES STREET

HAGATNA, GUAM 96910
TELEPHONE: (671) 472-1824

FACSIMILE. (671)472-2422 -1, 07
Attorneys for the Petitioner/Co-Administratrix, tf:3) Or
Helene Torres ' - & (

IN THE SUPERIOR COURT OF GUAM

PROBATE CASE NO. PR0220-50

IN THE MATTER OF THE ESTATE

PETITION TO COMPROMISE AND
TO CONFIRM QUITCLAIM DEED
AND REAL PROPERTY RECEIVED
BY THE ESTATE THROUGH THE
ANCESTRAL LANDS COMMISSION

OF

JOSE MARTINEZ TORRES,

St N et Nt et

Deceased.

Helenc Torres and Evelyn V. ('Keele, Co-Administratrixes of the captioned Estate, hereby

Petition the Court, pursuant to 15 G.C.A. § 2215, to approve the compromise and settlement of the

Estate's claim against the Ancestral Lands Commussion (the “Commission”) and, pursuant thereto,
allege as follows:
HISTORY OF THE CLAIM TO ANCESTRAL LANDS
l. [n or about 2001, Mrs. Evelyn O'Keefe filed a claim with the Commission, which ’

started with her recollection of the decedent’s ranch located in the Dos Amantes “As UKKUDO”

and “As Dededo™ areas. Mrs. O'Keefe’s claim was confirmed and her efforts to prove that the

COPY




1 § Commission. Mrs. O’Keefe, through her own personal efforts and through the efforts of others, was
able to reclaim Lot Nos. 5001, 5002, 5007, 5007-1, 5008, 5008-1, and 5041.

3 2. In addition, Mrs. O'Keefe believed that other properties remained in the inventory
4 || ofthe Estate and continued her research when she filed for a new hearing before the Commission,
5 I which was heard by the Commission on August 30, 2006 and continued through September 20,
6 | 2006. At the hearing, Evelyn O’Keefe appeared on behalf of the heirs of Jose Martinez Torres,
7 | deceased, (hereinafter the “Estate”) to assert that the Estate of Jose Martinez Torres is entitled to
8 || the entirety of Estate 1540, surveyed and unsurveyed, to include now what is known as Estate 2531
9l (aka AL-002, AL-002-1 and AL-002-2), surveyed and unsurveyed, and Lot Nos. 5012, 5037 and
10 5039 (hereinafter collectively referred to as the “Property™). At the hearing on August 30, 2006,
i1 Mrs. O’Keefe directly and through her attorneys submitted the following evidence to the

. 12 Commission:

13 a. Various maps of Estate 2531 and Estate | 540, formerly known as “As
UKKUDO", and “ As Dededo”":

14
b. The Dos Amantes survey map adopted by the Commission, dated
15 July 19, 2005, and adopted September 13, 2005 by the Department of
Land Management, government of Guam. See Exhibit “T",
16 incorporated by reference herein;
17 c. A 1927 map which depicts .M. Torres’ Agent, Mr. Olive, was in
possession of the Torres’ Property;
18
d. Affidavit of Mariquita Souder; and
19
e. Government of Guam Registration Decree of Lot No. 5013, Dededo,
20 memonalizing the sale of Lot No. 5013 from Jose M. Torres to Pedro
Martinez Ada, dated January 8, 1929.
21
22 3. The Commissian, having reviewed the evidence presented, and having considered

. 23 the testimony of the Historian, Professor Omaira Brunal-Perry, under oath, and having voted on the

TEKER TORRES & TEKER, P.C.
SUITE 2A. 130 ASHNALL AVENLE
HAGATNA. GUAM 95910
TELEPHONE (871) 477.9§%1 4
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application, determined that Jose Torres Martinez aka Jose Martinez Torres, is the ancestraj
landowner of Lot AL-002 (which contains Lot No. 5039 and the unsurveyed remaining portions of
Estates 1540 and 2531), Lot AL-002-1 (formerly known as Lot No. 503 7, which historically was part
of Estates 1540 and 2531) and Lot AL-002-2 (formerly known as Lot No. 5012, which historically
was partof Estates 1540 and 2531), Dededo. See Final Written Decision and Order executed by the
Commission executed on December 22, 2006 and recorded with the Department of Land
Management Under Instrument No. 747755 on December 26, 2006, attached hereto as Exhibit ].»
RECEIPT OF CONDITIONAL DEED

4, During the hearing, the Commission recogmzed that Mrs. O'Keefe’s claimon behalf
of the Estate could extend north of the South Finegayan line to property, which has not yet been
retumed to the Commission. See Exhibit “J” Attheclose of the hearing, the Commission inquired
of Mrs. O'Keefe if the Estate would constder waiving any and all other claims and/or interest the
Estate may have in the unsurveyed poriions of Estate 1540, not currently within the Commission
Inventory. Mrs. O’Keefe explained to the Commission that she had not yet been appointed the
Administratrix of the Estate and, therefore, was unclear on whether she had the power to wajve the
Estate’s interest and requested a coniinued hearing. Atthe continued hearing, Mrs. O'Keefe still had
yet to be appointed as Admimstratrix, but wished to receive the Property which was within the
power and inventory of thc Commission. The Commussion suggested, and Mrs. O’Keefe agreed,
thata Conditional Deed would be executed to the Estate pending confirmation of the Probate Court.

The specific language of the Deed for the Property from the Commission, which was
recorded at the Department of Land Management as [pstrument No. 744340, a copy of which is

attached hereto as Exhibit H, reads in part as follows:

"

TEKER TORRES & TEKER P.C.
SUITE 2A, 130 ASPINALL AVENY
HAGATNA. GUAM o910
TELEPHONE. [871) 477 95914




1 c) This Quitclaim Deed and the effective transfer of the Property is conditioned
. on the administrator/trix petitioning the probate court to approve the Jose Martinez

2 Torres Estate’s receipt of the Property and to approve the Jose Martinez Torres
Estate’s permanent extinguishment and lermination of all claims to all other

3 properties held by the Guam Ancestral Lands Commission, formerly known as As
Ukkudo or Estates 2531 and 1540

4 {’

5 5. The Estate now requests this Court to approve the receipt of the Conditional Deed

6 I sothatthe Estate can satisfy and remove the condition contained in said deed and accept the Property
7 || onbehalfofthe Estate and terminate any and all future claims against the Commission for the return
B ff of the unsurveyed remaining portions of Estate 2531 and the unsurveyed remaining portions of
2 || Estate 1540. Specifically, north of the Soutk Finegayan line. See Exhibit “I”. The Estate believes
10 j that the property north of the South Finegayan line will unlikely be returned due to continued need
11 ’ and use by the federal government: and the Property north of the South Finegayan line has not been
. 12 l‘ included or identified as parcels to be returned to the govemment of Guam; and, knowing that the
13 || federal government maintains a right of reversion to all returned lands, wishes this Court to
14 )| recognize and confirm the actions of Mrs. O’Keefe before the Commission. This Court’s
1511 confirmation will extinguish and terminate any and all interests which the Estate may have and place
I6 )| the Co-Administratrixes ina posttion where a final inventory and appraisement can be submitted to
17 I the Court and distribution be conducted in a timely and efficient manner.
18 REMAINING ANCESTRAL LOTS

19 6. As for Lot Nos. 5001, 5002, 5007, 5007-1', 5008, 5008-12 and 5041, the Estate

20 | requests that this Court acknowledge the deeds attached herelo as Exhibits“A, B,C, D, E, F, G, and

"The Court should be aware that Lot Ne. 5007-1 was retumed in two separate Deeds as the
22 reflected in D1 and D2, because land was retumed (o the Estate on both sides of Marine Drive.

. 23 *The Court should be aware that Lot No. 5008-1 was returned in two separate Deeds as the
reflected in F1 and F2, because land was retumned to the Estate on both sides of Marine Drive.
TEKER TORRES & TEKER P.C.
SUITE 2A. 110 ASPINALL AVENUE

HAGATNA GUAM %91
TELEPHONE (874) 177 9841.4
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H” for the purpose of obtaining title insurance. As the Court is most likely aware, only one title
msurance company will insure ancestral lands retumed property and that is Title Guaranty.
However, Title Guaranty and its underwriters have taken the position that without confirmation of
acceptance of the deeds by a Court of proper Junisdiction, the title insurance shall not issue.

WHEREFORE, the Co-Administratrixes pray that:

i The Court confirm the acceptance of Lot AL-002 (which contains Lot No. 5039 and
the unsurveyed remaining portions of Estates 1540 and 2531), Lot AL-002-] (formerly known as
Lot No. 5037, which historically was part of Estates 1540 and 253 1) and Lot AL-002-2 (formerly

known as Lot No. 5012, Which historically was part of Estates 1540 and 2531 ), in the Municipality

of Dededo;

2 Confirm Mrs. O’Keefe’s representation ol the Estate be fore the Commission that the
Commission return land to the Estate of Jose Martinez Torres an'd extinguish any and all future
claims against the Commission for the return of unsurveyed remaining portions of Estate 2531 and
the unsurveyed remaining portions of Estate 1540 which are north of the South Finegayan line and
are not in the inventory of the Ancestral Lands Commission; and

3. Confirm the acceptance of Deeds for Lot Nos. 5001, 5002, 5007, 5007-1, 5008, 5008-
1, 5041, AL-002, AL-002-1 and AL-002-2 accepling those Deeds into the Estate of Jose Martinez
Torres for the purpose of Final Inventory and Appraisement and obtaining title insurancc for same.

Respectfully submitted this 18" day of May, 2007.

TEKER TORRES & TEKER, P.C.

TEKER TORRES & TEKER, P.C.
SUITE 24, 130 ASPINALL AVERLE
HAGATNA GLAM %910
TELEPHONE (070} 477.9891 4
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CUNLIFFE & COOK

- %/ﬁ dndy),

RANDALL CUNLIFFE, g30)]
Attomeys for Co-Administratrix, Helene Torres

VERIFICATION

WE, EVELYN V. O’KEEFE, being duly swom, depose and say that we are the Pelitioners
in the above-entitled action; that we have read the foregoing Petition To Compromise And To
Confirm Quitclaim Deed And Real Property Received By the Estate Through The Ancestral Lands
Commission and know the contents thereof; and that the same is true of our own knowledge, except

as to those matters which are therein stated on information and belief and, as to those matters, we

believe them to be true.

Daled at Hagatiia, Guam, on ¢ / 7/ 07
EVEIJ% V. O’KEEFE o

?E%ENE TOR?EES—E -

SUBSCRIBED and SWORN to before me, a notary public in and for Guam, by EVEL YN

V. O’KEEFE, this A3 _day of May, 2007.

JOYLEEN SANCHEZ

NOTARY PUBLIC
IN.AND FOR GUAM, US.A
MY COMMISSION EXPIRES: OCTOBER 5, 2009
P.O. BOX 7351 AGAT, GUAM 96420

)SEAL(

TEKER TORRES & TEKER, P. { &5
SLITE 24, 130 ASPINALL A VENIE
HAGA T GUAM 96910
FELEPHONE (471) 477 2391 4




1 SUBSCRIBED and SWORN to before me, 2 notary public in and for Guam, by HELENE

2| TORRES, this "W day ol}],%,%m,

- BARCINA
NoTRyPUBLC V3 =Lt

My Commission
Suite 200, 210 Archbishop F.C. Flores Street
Hagatna, Guam 96910
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TEKER TORRES & TEKER, P.C.
SUITE 24, 130 ASPINALL AVENUE
.~ HAGATNA, GUAM 96910
i TELEPHONE (671) 477 Y391.4
FACSIMILE: (671)472-2601
Attorrieys for the Petitioner/Co-Adminisirairix,

J} Evelyn O Keefe

CUNLIFFE & COOK

SUITE 200, 210 ARCHBISHOP F C. FLORES STREET
HAGATNA, GUAM 96910

TELEPHONE (671) 472 1824

FACSIMILE (671) 4722422

Attorneys for the Petitioner/Co-Administratrix,
Helene Torres

IN THE SUPLERIOR COURT OF GUAM

IN THE MATTER OF THE ESTATE PROBATE CASE NO. PR0220-50

OF ORDER APPROVING PETITION
TO COMPROMISE AND CONFIRM
QUITCLAIM DEED AND REAL
PROPERTY RECEIVED BY THE
ESTATE THROUGH THE
ANCESTRAL LANDS COMMISSION

JOSE MARTINEZ TORRES,

Deceased.

i N I

This matter came on regularly to be heard on the Co Admunistratrixes’, Helene Torres and

Evelyn V. O'Keefe, Petition to Compromise and to Confinn Conditional Deed and Real Propeny

Received by the Estate of Jose Martinez Torves, deceased, through the Ancestral Lands Commission

(the “Petttion”), and the Court, having considered the briefs, papers, exhibits on file and hearing the

arguments of all counsel, finds that no objections from any of the heirs were lodged; and that notice

ORDER CONFIRMING SALE OF REAL PROPERTY

NRIGINAI
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ORDER CONFIRMING SALE OF REAL PROPERTY

was mailed to all of the parties, and good cause appearing therefor, hereby GRANTS the Co-
Admimistratiixes’ Petition and CONFIRMS the receipt of the condittonal deed; and

ITIS FURTHER ORDERED that the Admmistratrixes’ Compronuse of the Estate’s claim
which gave up the Esiate’s claim 1o any property north of the Souh Fingayan line is hereby
approved; and

IT IS FURTHER ORDERED that the Condition tny the Quitclaim Deed recorded under
nstrument No. 744340 on October 17, 2006 15 hereby satisfied: and

IT IS FURTHER ORDERED thai the following parcels of property have been properly
recetved by the Esgate through the Ancestral Lands Commission:

Lot AL-002 (which contains Lot. No. 5039 and the
\nsurveyed remaining portions of Esiates 1540 and
2531), Lot AL-002-1 (formerly known as Lot No.
5037, which historically was part of Estares 1540 and
2331y and Lot AL-00202 (formerly known as Lot No.
5012, which historically was pant of Estatcs 1540 and
2531) Dededo, Guam,
" (Instrument No. 744340)

.ot No. 5001, Dededo, Guam,
(Instrument No. 699978)

Lot No. 5002, Dededo, Guam,
(Instrument No. 649985)

Lot No. 5007, Dededo, Guam,
(Instrument No 699987)

Lot No. 5007-1, Dededo, Guam,
(instrument  No. 697872  and
Instruiment No. 701361 2)

Lot No. 5008, Dededo, Guam,
(Instrument No. 699989)
/"

"

TEKER TORRES & TEKER, P.C.

SUITE 24, 110 ASPIMAIT & vmasr s
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Lot No 5008-1, Dededo, Guam, and
(Instrument  Na. 697874 and
Instruiment No 703614)
Lot No 3041, Dededo, Guam
{(Instnument No 709197
il
DATED a Hagitia, Goam, on 31 AUG 2
(Tt g T
HON. ELIZABETH BA RETT-ANDERSON
Judge, Superior Court of Guam
LIT o5
PLDGS LSTATF OF J M TORRES FROBATE 024,
TEKER TORRES & TEKER, P.C.
ORDER CONFIRMING SALE OF REAL PROPERTY T Ay 8 ASPINALL AVEMIE

PRORATE Cacr Nn Denndo ne
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IN THE SUPERIOR COURT OF GuaM

IN THE MATTER OF THE ESTATE OF: SUPERIOR COURT CASE NO-
PR0220-50
JOSE MARTINEZ TORRES,
aka JOSE M. TORRES. HEARING ON MOTIONS
Deceased. June 20, 2008

REPORTER'S TRANSCRIPT OF PROCEEDINGS
BEfORE:

THE HONORABLE ELIZABETH BARRETT-ANDERSON
JUDGE, SUPERIOR COURT OF Guam

APPEARANCES

For Evelyn V_O'Keele For the Otffice of the Attorney For Melene Tarras
—_— S A Al e et e 08 8
Co:Administrator Genera). Co-Administrator
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THE COURT: Good afterncon everybody  And this
1s PR220-50 The Court had set this for, almost like a
preliminary hearing before the June 26" hearing to hear
some particular motions or procedural motions that were
before the Court -- to raise to the Court .,

And before we move any further, Counsels, it's
digital, so let's just make sure we have everyone on the
record and who they represent .

All right. Starting with Plaintiff's table.

MR F RANDALL CUNLIFFE Thank you, Your
Honar Randall Cunliffe present, and with me 15 lelene
forres, who's sitting behind me who 18 one vl the Co-
Administrators of the Estate

THE COURT All right

MR . JOSEPH RAZZANO Your Honor, Joseph Razzano

for Evelyn O'Keefe, a Co-Administratix of the Estate

UNIDENTIFIED COUNSEL I'm just observing, Your
Honot We represent one of rhe heirs to the Estate
THE COURT Okay

Go ahead. for rhe A G 's Office

MR PATRICK MASON Patrick Mason tepresent 1ny
the Office of the Attorney General and the Government of
Guam

THE COURT Okay  and

/i
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MR. WILLIAM BiSCHOFF: Bill Bischoff. I'm here

with Mr. Mason.

THE COURT. Okay

I'd like you to follow along with me The Court
1s fully briefed on all the motions that have been filed
here And what ['m going to do is call on the motion in
limine first, which was raised by Mr. Cunliffe on behalf
vf his client, Ms Helene Torres. And we’'ll take that one
up firse, all right?

All right So, Mr. Cunliffe, is Lhere anything
you'd like to add 1o your briefing?  You may g right
ahead, sir

MR CUNLIFFE Thank you, Your Honor And 1
won't belabor the point, but we pointed out 1n some of the
Moving papers that although the Government has filed this
motion for intervention, they didn'c File a pleading as to
what -- why they were intervening And 1n their motion
for intervention, Lhey say that there are 1ssues about the
language and whether there were anteational or negligent
Misrepresentations, then i1n theirr motions they starg
talking about fraud and various other things But when
vou file a motion ro intervene, you’'re suppose to attach a
copy of rhe pleading which 1t is you're trying to
incerveng for And Mr  Bischoft has indicated that the

purpose of their intervention is a 60(b) motion, but Lhey

Vita 8 Feicrty, Lisrt Fraasembue, Soparser Court 3f fuan
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didn’'t file the 60(b} motion And the reason I preface
this to begin with is because his arguments become very
fluid When something doesn’t seem to be working, he
moves Lo another area, and he then -- when that doesn’t
seem to work, he moves to another area. and the reason
that the motion -- And with a motion Lo intervene
pursuant to Rule 24(c}, you're supposed to set forth the
pleading or defense, attach 1t so everybody knows what
you're saying. And as he uses these words of either
negligent or intentional misrepresentation, or fraud or
constructive fraud, under Rule 9(b) those have o he
specifically pled so we know what 1t js we're talking
about that he's alleging we did wrong so that he can
somchow get ... get into the Court And not having done
S0, 1t makes it very difficulr for us to actually address
what he 1s saying because, as 1 said, 1nitially in his
motion to intervens, he said, you know, 1intentional or
negligent misrepresentation, but in his reply to my
mot1on - his response Lo my motion tor a moLion 1in
limine, he then moved further and talked aboutr fraud,
which he'd never talked abouc betoie 50, you know, we
have a - kind of a slippery slope that the Government

LS 1s throwinyg things ar 4t us without ever having
Pled what they're required ro plead. and that is Lheir

mution, the &0(b) motion But 1n their response on the

thantts & Kebarts Lot Triasirder nf;xn.v Omet -l;.u
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very first paragraph, the last sentence, Mr. Bischof f
States, "“Rather, the evidence is intended” -. that 1s, the
extrinsic evidence -- "to prove that the conditioned
Paragraph was supposed to be completely different -

THE COURT: Well, Mr. Cunliffe, can I sLop you
right there? There is an inatial threshold here, and I1'a
like you to address the initial threshold of the right ro
intervene. And I do understand the Attorney General's
motion an the twenty-sixth 15 to i1ntervene and to set
aside under 60(b) the Court’'s decizion last yeat You're
Arguing o the Court thar My Bischoff, 1n his Ruyle 60 (b},
Is bringing up issues of fraud or negligence and wants Lo
produce evidentiary -- evidence and testimony as to tharc
ls that whatc you're saying?

MR. CUNLIFFE. It appears that he wants Lo -- 1
mean, he's basically said he wants to bring in people from
the Guam Ancestral Lands Commission to testify rhat the
language that s contained 1n the deed they gave to rhe
Estare is not what they intended

THE COURT And how does that fir. a leasr, 1n
your perspecrive -- [‘1] ler My Bischoff arque 3t . 4
motion to 1ntervene?

MR. CUNLIFFE Well And 1 think the Court
dat the at the ex parte hearing wr the when the

Court shortened time for. Mr Bischoff to come 1n and ask

Seanstle s .PJarro.lzlvf rrunn!n_ J':’;.r.-r {2t l‘{ 4'-4-
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inicially for an injunction, the Court quite directly
pointed out, “How do You have standing®* And I believe
1t*s the Limtiaco case, and I didn’'t bring rthar case with
me, where the Supreme Court has basically said that a
probate court does not have the jurisdiction to hear a
Quiet title action If you're not a party to the
proceeding or somehow interested 1n the proceeding, you
can't enter a probate case and try rto get the probare
court to make orders that you have no direct lnterest i1n
That's -- And thar's - Lhimtiaco versus Zahnen, I

believe, |t 15, Your Honor

THE COURT Zahnen veisus Limtiaco
MR. CUNILIFFE And so the from that inirial

standpoint, 1 mean, I don'r think 1he Attorney General has
standing to Lry to ask th:is Court to do anything with
regard to this case 1f they want to do S0, and T think
1t was brought up in the other proceeding - the earlier
proceeding, the would need to file some other pProceeding
apart from thig

THE COURT But your wottion s, Your Honoy
don't go down this slippery path of al} the evidence and
testimony, etcetera, because this 1s nar the place to do
Tk

MR CUNLIFFE Not only thar, You: Honor, hut

wnder the cases that we've ¢ited. which 15 the Berg

-'.':an.“x 3 ﬂj;n’.’. Coeet ,r:-.mcmhf_ .;.upu» Cort o ‘;J’
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decision and the Torres decision, the Supreme Court of
Guam has said, if rhe document, the contract, as I said,
of which Mr Bischoff Look offense Lo and said this isn’t
@ contract case, had he read the statute he would have
known that agreement includes deeds, contracts and wills.
You --  [f jr'g clear on 1ts face and plain and
unambiguous, you can‘t offer parole evidence or extrinsic
2vidence to try to explain what i1s ip face intended by the
document thar we are talking about And 1n my initial
memorandum, Your Honor, 1 cited Subparagraph (c) on page
two, and it srares quite succinerly, “This quirl claim deed
and the effect v fransfer ol the Property 1s conditioned
on the administrator/trix Petltioning a probate court to
4pPprove the Jose Martinez Torres Estate's receipt of the
Property and to approve the Jose Martinez Torres Estate'sg
PErmanent exvLinguishment and termination of ali claims to

all other Properties held by the Guam Ancestral Lands

LCommission, formerly known ag Ukudu or Estate 2531 and
15140 " Now, in the reply, the tesponse, as I've
indicaced, My Bischoff says, “The evidence 15 mrended oo

Prove that the conditioned Paragraph was supposed 1o be

tompletely ditferent And under the decisions rthat we'vg

Cited o rhe Court, the Torres and the Watson versus Berq,
Lhe Supreme Court has quite directly said, “vau ate not

¢llowed Lo bring in extrinsic evidence to Ery to explain

Karatts 3 .(Ch'un_ Lart .rrnum.-a'n-l f,gu--a— Cor :fﬁa-
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away a condition that is clear on its face.” In Torres at

para- -- at their caption thirty-six, it says, “"First the
extrinsic evidence must comply with the parole evidence
rule and thus evidence that contradicts the written
document cannot be considered by the court.” It goes on
further, “It is the duty of the court to give effect to
the intention of the parties where 1t is not wholly at
variance with the correct legal pntefbretation of the
terms of the contract and a Practical constructieon placed
by the parties upon the instruments is the besr evidence
of their intentions. These decisions prohibit extrinsic
evidence rhat would contradice the written agreementc -
And, Mr Bischoff, in his response, has indicated that's
eéxactly what he wants te do He wants to say rhat that's
not the condition, that i1t's -- the condition is something
else And we're just saying to the Court chat there's

nothing under the law that permits him to do that He

does tiy to asserc in his response cthat i1t'sg 1L’ s
ambiguous, the parayraph 1s ambiquous Ancl and the
Comt has read the paragraph ['ve jJusr read it onto the

record And the Court can make a determination whether 1r
bel:eves that paragraph is 1n any bit ambiguous But
their assertion of ambiguity 1s on pPage two of the)r
tesponse that the paragraph may be ambiguous herause t he

Commission intended one thing and the draft was another

U'untf; 5 Frdsets Esel foiatriian Sotenar et e
; L e
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But that doesn’t make the paragraph ambiguous, that makes
perhaps a misunderstanding between somebody, may be his
allegation, but it doesn‘t make the paragraph ambiquous

The -- Also, Your Honor, 1 wmesan, the Government
has, in 1ts original motion to intervene, stated that
there are no ancestra)l land records of any kind of a
review of the condition And they submirced a declarari1on
by Joey Leon Guerrero from the Ancestral Lands Commissian
But Mr. Bischoff filed with the Court a declaration re the
opposition to the motions to quash that are also before
the Court roday, and the firse exhibit is a)

THE COURT You know, I really don't wane ro go
down that path just yecr

MR. CUNLIFFE: Ckay

THE COURT I don't want to go down -- I mean,

You're arguing explicitly to rhe Court to disregard a lot

of the extrinsic evidence, and 1 -- 1 know VOou want to
diigue something to the Court by usina rhai But let e
hear Lrom Mr Bischotl vt Mr Mason, Lf I can, and 1711

let you close on that . Ckay. Mr cCunliffe-
ME. CUNLIFFE Yes, Your Honot
THE COURT All right
Mr Mason, will you be arguing this, or

M Bischotf>
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MR. MASON. Your Honor? If Your Honor wishes
arguments, I'm here to present arguments regarding the
standing of the Attorney Ceneral's Office and the
Plaint- -- and the lntervener’s 1n this case.

THE COURT I'm here to hear -- I want to know
1f there's anything from your office or yourself regarding
the motion filed -- a lot of mot ions I am taking then

cne at a cime

MR MASON Yes, Your Honor

THE COURT This 1s the morion 1n Iimine

MR MASON Y28, Your Honol

THE COURT o prevemt the Attorney
General’'s Office from - 1n 1ts motion to Lntervene,

presenting to the Court axtrinsic evidence to go behind
the deed iLself Any comments on thar, sir® If nor, I°11

take it on the briefs.

MR MASON Your Honawr, 1 think what | have to
Say regarding standing wil) bring to light the fact that
we have to look behind this. we have to look ar extrinsic
evidence because, 1n ths case, the Oftfice of the Altorney
General represents the Anvestral tand Commission And, 1n
fact, 1t appears that theie were -- there was a deed
drafted and wherher vou call it a contract, certainly
'f 1t's a contract., 1t should go throngh the Otfice of the

Attorney General for approval -- and thare was also a

diawie 8 Béerts ot Frserer i 4’1’""’ [ % pasm
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decision and order drafted. And it appears from what we
have in the record that these were drafted by private
parties who have an interest in, wha represent -- they
were drafted by attorneys who represent private parties
who have an interest in obtaining the land and selling it,
and these were drafted for the Ancestral Land Commission.
And my understanding 1s --

THE COURT: Well, Mr. Mason, let me ask you
then the poignant gquestion, I know we're set for the

Lwenty-six, bur Zahnen versus Lambiaco works very heavily

agalinst
ME  MASON We're nor
THE COURT : the Attorney General's
standing I mean, vou're bringing up to the Court

standing right now. And the Courtl has briefed on that

1ssue of standing in this probate case.

MR  MASON. Well, we're not asking the Court 1o
Hulet title or to amend the deegd We have an order

We have a petition that was presenited to the Court, and

that pos - and Lhat petition misled the Court Based on
that pecition, the Court 1ssued an order . an order
regarding regarding the transfer of this property

And this Court certainly has jurisdiction to either change
that order, amend 1t, or stay that order becayse that's an

order of this Court That's the jurisdiction of this

ezaite § Loderts, Lot Frarccrisen, Sy Lourt of Grae
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Court There will be a separate action to quiet title and
to correct these errors. But as it stands now, because of
Mlsrepresentations, this Court has issued an order 1n
which this property is beiny sold to someone and money 1s
being paid into the Court.

THE COURT: Could you not 1in a quiet title
action raise those Very same 1ssues to a quiet title court

Judge to then request an injunction on this probate court?

MR. MASON: Well, that’'s right, Your Honor, but
each day -- the problem 1s, each day chat goes by the
Court has 1ssued an order The Court has jurisdiction to
change that order And we’'re coming here because that

order has been 1ssued, we want to advise the Court that
that order that the Court was misled when i1t i1ssued that
order and it was {indiscernible) granted, and -- as a
macter of facc, we would like a stay of that order or at
least something that would grant us a remedy thatr would
change that order and - So we're saying this Coprr has
Jurisdiction over its own ordetvs, Your Honor

THE COURT Mr. Mason, vou make sense to t he
Court What doesn't make sense are your arguments in this
probate proceeding.

MR MASCN Well

THE COURT. And 1 asked Assisvant Attorney

General Mr Bischoff way early 1n the ex parte action,

thrat & ;?an::, Cowrt frantcriien .':;:u- 20 Cnrd of {'.:.-
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1 under what authority does a probate judge have ro dig down

2 deep into an administrative hearing of the executive

3 branch and to delve into the discretional decisions of

1 that agency within the probate proceedings> Very narrow
5 question. It doesn’t say -- It 1s not a question that

6 lmplies thar the Attorney General doesn't have some other
7 course of action or some other course of action to 1mpose

a upon this probate court or even the Estate, or for that

9 matter, the Governor, who signed the deed It’s a very

10 harrow perspective of rhe Jurisdiction of this probace
11 court . And, Mr. Mason
12 Mr. Bischoff, sit down
13 MR BISCHOFF 7es, Your Hono
14 THE COURT And, Mr Mason, I didn't Jjust wanc
15 to kick the Attorney General‘'s Office and ignore the
18 efforts of the Attorney General's Off[ice What 15 of
17 grave concern here is that no Judge can allow parties to
18 TOme inlo particular actions if there are -- i there
19 1sn't standing And, you know, Pat, | respect you a lor
20 because you hit the nail on the head We'te here ro talk
21 about motijons In limine, motions Lo quash, motions to
22 recuse -- o or disqualify the A G ‘g Office The
23 whole problem here 1s the standing 1ssuye That 15 the
24 heatt of ths whole thing here
25 ‘i :
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MR. MASON Well, Your Honor, this Court has
signed an order drafted by opposing counsel ordering thac
the property had been properly received by the Esrate
through the Ancestral Land Commission. That was an order
issued by this Court. This Courr has -- upon being
bresented wich informarion regarding the petition that led
te that order and the correctness of that order, thisg
Court has jurisdiction to either amend that order or stay
that order because that order was linproperly given based
O misrepresentations

THE POUBT- By your clienr By vour client and
the Governor The Governoy signed a ceecd upwn
recommendation of rhe Ancestral Lands Commictee

fMrr Mason confers wity Mr . Bischoff }

THE COURT The Governor Si1gned the deed, Patr

MR . MASON All right The Governo: may have
signed the deed, Your Honor, but the & ¢ d1d not sign the
deed

THE COURT I understand thart [ undersrand
Lthat, pac .

MR . MASOCN End and all contracis are to be
Signed and reviewed by the Oftice of the Attorney General
And so what's happened heie 1s they' re bypassed the

Attorney General, TYour Honor

]

ifs

Vesealie g Agu'cr(r_ ._".'.rf Fruasirins .ﬂ,up-a- (ot r'.{ g;t-
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1 THE COURT That is your Attorney General's job
2 with the Governor

1 MR MASON Well, that's --

3 THE COURT Yeah Where is the Attorney

5 General on this position? I understand that, through the

6 pPleadings 1‘'ve read, she’s recused off of --

7# I have another 1 have another question to

8 ask vou, Mg Mason, as a civil deputy, how can the

) Attorney General's Office on the one hand present itself
10 to the Court and the other hand the Attorney General is

11 notc pPairticipating?

P2 MR HMASON Well, the ALtorney General, this 1s
13 a4 personal representacaion of the Attorney General when she
14 WAs In privare practice This has nothing to do with the

15 Office ot Lhe Attorney General's authority,

16 THE COURT Who 13 pursuing this right now?

17 MR. MASON Pardon me?z

¥:] I'HE COURT Who 33 PULSUINg this right now>

11 Kk MASON The Office of the Attorney Geneval
20 THE OURT The -. Is the -

21 MR MASON And the head of the office ip
22‘I the event

23 THE COURT Is the Attorney General

24 MR MASOM vl the recusal of Lhe Attorney

25 General will be the Chief Deputy Attorney General But

J;-u.uf.’c F .ﬂi«.‘.:_ C—'v-’ ,:-n.-;r-:‘u .'::}un'r cmrﬂcw
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Well, I don't think every case in which the Attorney
General has been in Private practice and ... and

THE COURT. Can I --.

MR . MASON. -+ has to be recused

THE COURT Can T ... can I see those recusals?

MR. MASON - -+ . disgualifies the whole office.

THE COURT May 1 see the recusals? Canp | see
that™ Has that been presented tro the Court?

MR. MASON. Presented that the Attorney
General

THE COURT Is no longer 1n rhig 158ue? The
Attorney General ;s the Attorney General's Office. it's

Pretty hard to bifurcate it

MR MASON . Well, You: Honor, the Attorney
General was inp private pracrice We would have to we
would have to get out of every single case in which she
represented a client in Private pracrice But we do whar
we what we always do when an actorney has a conflict, we
et up a conftlice wall and we do nor consult with that
lawyer - pParticular lawyer, bur | Lthink the Office of the
Attorney General cap proceed in those cases

THE COURT Hinm InteresLJng Interesring

I have to say, Counsels, we have really gone far
and astray from the original and

P

S
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1 And, Mr. Mason, I said to you and I allowed you
2 Lo continue to discuss this because standing maybe is ar
3 the core of everything here - the issue of standing 1s at
9 the core I'f you don't have standing, then all the other
5h motions just fall .
3 MR . MASON But, Your Honor, the first question
7 of standing is -- i guess, 1s what kind of standing do we +
4 have? aAnd 1t-g clear, we have - we have Statutory
g powers of standing ‘cause Weé represent the Ancestral Land

10 Commission, although, in this case, documents were drafted

11 and submitited and Si1gned w)thout 901ng through the office

12 THE COURT Should vou choose
’ 13 MR . MASON - Which 13 lmproper, T beljeve

14 THE CQURT Should you choose o sue the --

15 Has thers beep any consideration of the ALtorney General ‘s

16 Office to sue the Ancestral Lands Commissicn?

THE COURT Well, no We we --  There's no
reason Lo cue them, at this point I mean, maybe :f we
guiet title I I don't know the aAnSwer AL this
pOINL, we have no reasoen because the Ancestral Landg

Commission, we tépreszent them We represented them when
moe  -- when the dclion was f[iled, We represent them now,
and rhal's 5 statutory representatian because they're a

Hovernment agency They don't have authoriey ra hire

their owp lawyver so Lhey are, therefore, reprasented by

I & ,\gaiuh’ Ciurt I;ﬂfﬂn‘lr' J",u-.-p Cort -‘{ t,"d.
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the Office of the Attorney Ceneral And 1t seems to me
that most lawyers on this 1sland, 1f they're drafting
decision and orders and deeds for the Ancestral Land
Commission without -- know that the Office of the ALtorney
General has a Solicitor's Division that reviews those
matters, that these were drafted and presented and
Slgnatures were obtained by lawyers with Private clients
with private lnLerests

THE COURT: And, Mr Mason, this Court
recognizes more so than any other judge. the role and Lhe
power of the Attorney General Whot I'w looking at 1n a
Narrower perspective, 18 this the forum for you It
wouldn’'t be the positilon of this Couret to say vou don't
have a forum And 1t was very difficult of Mr Bischoff
Lo come into tins particular farum here I understand
what you' re saying Time 1s of the essence here I'm
surprised that as of this date, no other acrion
You'ie putting all YOUr egqgs in ohe basket

MR MASON N3, Your Honor, we WEoare ot
doing that |

THE COUPT Okay Well, thar's fine But what
I see right now are all Lhe eggs 1n rhis bLasket and |
have a very, very clear mandate for not mandate . byt
certainly a decision of the Supreme Coumrt of Guam an

Zahnen YeIsus Limtraco 1 hadn't realized tnat that rase

Vimiii & Lavirty Caurt Freees Jam .)’-y«-:.- Laorl *f Gana
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1 had -- 1 don't -- didn't have a chance to read 1t, butl
2 when it was cited to me, it fell straight in to what this

3 Court’'s perspective was regarding the parameters of a

4 probate -- parameters of this probate

s And, Counsels, here, I . I believe that time
6 ts of the essence in this case for both sides of this

7 tssue The Administrators over here and their buyer, and
8 the Attorney General's Office under whatever course of

action you need to Lake to protect whatever interest of

10? the People of Guam needs to be protected and that you feel

11 was not protected below And whatever cause of action you
‘ 1z have under Lhe Ancestial Lands Commission statpte that
{ 13 allowed that agency to transfer Lo original landawners,
14 and :f that agency transferred more Lhan 1L was supposed
15‘ Lo transfer. then you need to 4o back te that I will not
16 ’ allow 1t to be done in the parameters of the probate
17 And, Counsels, this is what -- T have read 1
18 have read Lhrough the pleadings
19 and, Mr. Bischoff, 1f you Say one more word In
?Uii My conrtioom that 1'm wring
21 The Court 1s going to read its rulinyg of the
22 recoird right now
23 [t will give the Artorney General‘s Office the
- 249 best option trom my decision on how you need (o proceed
25 nexc

. u'inn.'.n. _,? Ll ~ad, ('a.rl .-'-,u.‘:.p.ao'_ J‘Psna.- (:l.,li JJ 4’-..-
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And, Mr. Mason, 1 have the greatest respect for
the Office I may not have the greatest respect for
Mr . Bischoff, and that's why T called You in here, and
that's why T give you such time because I have the
greatest respect for your knowledge on how ro proceed. 1
disagree with you here. And since 1 disagree with you,
why don‘t 1 make my ruling. And, sir, I don't think 1t
precludes you from what other course of acrion that you
may have .

The motion in limine of Co-Administrator Helene
Torres is granted The Court concurs with My Cunliffe 1n
his briefing The motion ot the A G to ntervene 1s 5
procedural matter, not a substantive matter requiring
evidence or testimony in the pPerspective of the Coure
The Court must first determine under Rule 24 the authority
of the Aa.G. to lntervene, not as a mactter of right, but
under sub part 2, when the applicant claims an lnterest
telating to the Properiy or transaction which i1s the
Subject of the actaien

The Atrtorney General allemprts Lo have this Courrc
delve into the administrative hearings and decisions of
the Ancestral Lands Commission to determine whether an
Interest exists. TIn the Court’'s perspective, this 1s a
backdoo: attempt to get this Court to review MALT Prs not

within vhe jurisdiction of this probate court no matter

Veaette 8 .".l_"u.‘:, farz f—pun-.ﬁ—. J;:vur i arl ag gaie
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how vehemently members of the Ancestral Lands Commission
wanted to make this Court the torum for those issues

The Court will not take evidence, nor will i
hear testimony from any witness in the Government 's
procedural motion to intervene Having ruled that no
testimony will be allowed or no evidence taken, all
mot1ons to quash are granted as to all parties

The Court 1s Fully briefed and the court greatly
appreciates Mr. Mason's arguments on standing. I'm fully
briefed on the motions Lo intervene, and because - that
time :s of the essence for both sides of Lhis 1ss5ue, the
Court having read all the pleadings 1n suppork and
oppousition of the A G 'sg requests, the Court will not hear
oral arguments on the twenty-sixth 1n the interese of
Judicaial fconomy and 1n due regard for the amount actorney
Ltime spent by both sides 1n pPreparing for this hearing
The Court believes that this probate Procveeding 1s not the
tarrect forum to exert even more eflort on the part of the
Attorney General ' g Offi1ce or the Adminstrators and those
Intetested i1 the Estate

No turther judicial time 1s rtequired 1n ths
matter and, therefore. the Court will rule at this time

The Court and this pParticular judge comprehends
fully rhe common taw powers nt rhe Attorney Gencral of

Guam Those powers exist Lo QIVé the Attorney General the

el d Fobeote, Lo Franserder .':Jpcr-:r l’.'l.-.":J Jaae
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right to represent the public interest, oftentimes in
conflict with the Governor, and perhaps even the agericies,
particularly, the elected ALtorney General position
currently In this matter, 1L 1is not clear what the
public interest the Attorney General seeks to represent .
The Court agrees with opposing counsel that the Attorney
General cannot represent the 200 potential land claimants
because they have their own Statutory right to litigate.

More puzzling to the Court 1s the Court ‘g
concern whether the Attorney General 1s at all interestead
in this motion based on he: recusal

Mr  Mason, you indicate to che Cousre rhat the
Chief Deputy now stands in the shoes of the Attorney
Genevral, and f so, then she needs Lo clearly put forth
that position on any other litigatieon she files, or have
the matter referred to the Governor fo appointment of a

special assistant attorney general

The Court 15 clear that Fhe A 6 seeks Lo have
this Court make q title decerminacion UHfu:luHJLvly,
Lhis 19 not the Lype of interest the Courr will allow
under 24 Rule 24

The Court denies the Brrtorn2y General's request
T Intervene 1n this probate for those teasons thus far
stated, bur moye importantly, the Supreme Coure of Guam

hag recently addressed this 1ssue 1n Zahnen versus

deancta X S s fort Frascemzer .ﬁ;ﬁra- Faart A fule
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1 Limtiaco. The probate court does not have Jurisdiction to

2 determine this issue of land title And I believe it is a

3 land rirle question Moreover, the Court has no

4 Jurisdictaion to Ctonsider adminiscrative matters decided,
g or not decided, by the Ancestral Lands Commission. The

g Court was clear on this macter several months ago when --.

7 with M1 Bischoff's attempt to intervene. The Attorney

a Geneval has not cited to the Courr any authority for this

9 review Ay controversy over title which the Attorney
10 General chooses ro pursue beyond this probate Jurisdiction
11 15 the Attorney General s discretion The A . musc

decide wharher o HUieb title eo the lands deeded by the

[ )
13 Ancesitral Lands Commission to the Estate. This is not a

14 decision to be made by any partticular Assisrant Attorney
15 General It baffles the court again to understand the
16 Attorney General'sg desire Lo recuse herself . Although 1

17 do know rhat there 15 conflict ac Lrmes but thar conflicr

18 has Lo be Clearly stated so chat the Attorney General’s
19 Oftive and whouever Steps torward as Lhe Attorney General
20 9t on behalf of rhe Altorney General need to clearly

J
21 [ express their position Lo the Court
22 This Court will not delve 1nto the reasorns
23 behind, for, AgaLInsr, misrepresentat jons al. the Ancestral
29 Lands Commission It 18 not ., however, the Sl1tuation rhat
a5 this Court believes that cthis Story 1s over, Counsels

‘ raicite 5 ,(?u:ho-n_ Gourt .Ca..'.rra'u_ S:Pu-m- f}.rra‘{‘:;-
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And I think Mr. Mason this afterncon has indicated that
they may proceed in other forums

The last issue rhe Court will review is the
Motion to disqualify the Attorney General, which the Court
believes 15 now moot . However, Counsels have requested
that the Court sanctrion the Attorney General'’s Office and
Mr  Bischoff on this marter The Court will not sancl ion
Assistant Attorney General Bill Bischoft monetarlly and 1
don‘t think I'm going to go any further with regard to any
other sanction against Mr. Bischoff here 1n court

Mr Mason, I believe chat YOu 1n your position
as Deputy Attorney General have Lhe wherewtthal, rhe
knowledge, and the understanding of what needs to be done
here to do so. 1 deny you the reﬁuest to do cthat on
behalf ot the Attorney General or rhe People of Guam
within the parameters of this probace proceeding These
probare proceedings will go forward There are hearings
set for August, a second distriburion There a1e ather
1ssues wirh regard to the discovery of 4 wil) hirein |
need to ger Lo But this Court wi]} Jo torward with 1t
probate proceedings until such time that 1 am presenced
any request to Stay by injunctive 1elief that [ feel rthatr
15 procedurally and appropriately put before thig Court

And with that, the hearing on the Lwenty - =1xtiy

15 racated

vesette 8 Coser s, Fonrt Fouspeesr Sperie Clouri o4 §are
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i
1 And to Mr. Razzano, I'm sorry I didn’t let vyou
2 speak, but I think the Court’s resclution of this matcer,
3 the probate Proceeding does stil) go forward and I have
q set those hearings appropriately
5 MR RAZZANOD Thank you, your Honor
[ THE COURT And with that, thank YOou very much
7 The Court stands In recess
8 MR. MASON Thank vou, Your Honor
9 THE MARSHAL All rise
10 b Whereupon the proceedings concluded. **
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CERTIFICATE

|, Jeanetle B. Roberto, do hereby certify that |he foregoing
Pages, one through 26 inclusive, comprise the true and correct lranscript of
the Ex Parte Hearing heard in the following case:

Superior Court Probate Case No. PR0220-50
In the Matter of the Estate of-
JOSE MARTINEZ TORRES,
aka JOSEM TORRES, Deceased,

heard before the Honorable Judge Elizabeth Barrett-Anderson, digitally

recorded on 20 June 2008.

This transcript was prepared to the besl of my knowledge, skill

and abilily

Dated this 2" day of July, 2008

; D& B . o= ko
ikl I Finels (e .r».:.:.".-riw_ .S:r-u.ﬁ— (s vaae




EXHIBIT
6




L C FILED

SUPERICR COURT
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L “.o,., FaAth

"TEKER TORRES & TEKER, P.C.
SUITE 2A, 130 ASPINALL AVENUE
HIAGATNA, GUAM 96910
TELEPHONE: (671) 477-98914
FACSIMILE: (671) 472-2601

Attomneys for the Perii ministratrix,
Evelyn O'Keefe Eﬂ E E

THE SALE OF LOT NO. AL-002,
DEDEDO, GUAM AND LOT NO.
5041, DEDEDO, GUAM

MARIA CALVO TORRES

002400
Rg&‘ URT
Surg 1E SUPERIOR COURT OF GUAM
CLERKS OFF

IINTHE MATTER OF THE ESTATES ) PROBATE CASE NOS.

) PRD220-50 and PR114-08
OF )

) ORDER FOR JOINT EX-PARTE

JOSE MARTINEZ TORRES ) PETITION FOR THIRD
) DISTRIBUTION OF FUNDS

And ) RECEIVED BY THE ESTATE FOR

)
)
)
)

Decedents

The Joint Ex Parte Petition of Helene Torres and Evelyn V. O'Keefe, as Co-Administratrixes of
the Estate of Jose Martinez Torres, deceased, having been granted and the Court having reviewed the
Peution for Third Distribution of Funds; and good cause appearing therefor;

IT 1S HEREBY ORDERED that a portion of the proceeds of the sale of said Estate property, in
theamount of Three Million Seven Hundred Thousand Doilars ($3,700,000.00) be disbursed as follows:

Eighteen and Thirty-Four Hundredths Percent (18.34%)
L. Six Hundred Seventy Eight Thousand Five Hundred Eighty Dollars

($678,580.00), less approved deductions by the heir, if any, to Evelyn V. O’Keefe. The amount

ORIGINAL
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being disbursed represents her eighteen and thirty-four hundredths percent (18.34%) interest in
the Estate.
Twenty Percent (20%)
2. Seven Hundred Forty Thousand Dollars ($740,000.00) to David Burger, as
Trustee of the Betty Carmencita Cruz Irrevocable Trust
Twenty Percent (20%)
3. Seven Hundred Forty Thousand Dollars ($740,000.00) to the heirs of Mariquita
Torres Souder, deceased, as follows:
a. Laura Torres Freitas, the sum of Two Hundred Forty-Six Thousand Six
Hundred Sixty Six Dollars ($246,667.00), less approved deductions by the heir, if any. The
amount being disbursed represents her six and sixty-seven hundredths percent (6.67%) interest
in the Estate;
b. Deborah Souder Freitas, the sum of Two Hundred Forty-Six Thousand Six
Hundred Sixty Six Dollars ($246,667.00), less approved deductions by the heir, if any. The
amount being disbursed represents her six and sixty-seven hundredths percent (6.67%) interest
in the Estate; and
c. Paul Joseph Souder, the sum of Two Hundred Forty-Six Thousand Six
Hundred Sixty Six Dollars ($246,666.00), less approved deductions by the heir, if any. The
amount being disbursed represents his six and sixty-seven hundredths percent (6.67%) interest in

the Estate.
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Twenty Percent (20%)
4, Seven Hundred Forty Thousand Dollars ($740,000.00) to the heirs of Felix C.
Torres, deceased, in accordance with his Will, as follows:

a. Geraldine T. Gutierrez, the sum of Two Hundred Ninety Six Thousand
($296,000.00), less approved deductions by the heir, if any. The amount being disbursed
represents her eight percent (8%) interest in the Estate;

b. Vincent Duenas, the sum of One Hundred Forty Eight Thousand Dollars
($148,000.00), less approved deductions by the heir, if any. The amount being disbursed
represents his four percent (4%) interest in the Estate;

c. The Estate of Yvonne T. Doerge, deceased, by and through her Special
Administratrix, Helene Torres, the sum of One Hundred Forty Eight Thousand Dollars
($148,000.00), less approved deductions by the heir, if any. The amount being disbursed her
represents four percent (4%) interest in the Estate; and

d. Helene Torres, the sum of One Hundred Forty Eight Thousand Dollars
($148,000.00), less approved deductions by the heir, if any. 'I:he amount being disbursed
represents her four percent (4%) interest in the Estate.

Twenty Percent (20%)
5. Seven Hundred Forty Thousand Dollars ($740,000.00) to the heirs of Francisco
C. Torres as follows:
a. Estate of Robert J. Torres, deceased, the sum of One Hundred Twenty

Three Thousand Two Hundred Ten Dollars ($123,210.00), as foliows:

-3-
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i Lucy Torres, the sum of Fifteen Thousand Five Hundred Eighty
Dollars ($15,580.00) less approved deductions by the heir, if any. The amount being disbursed
represents forty-one hundredths percent (.41%) of the estate;

ii. Robert J. Torres, Jr., the sum of Twenty Seven Thousand Seven
Hundred Forty Dollars ($27,740.00) less approved deductions by the heir, if any. The amount
being disbursed represents seventy-three hundredchs percent (.73%) of the estate;

iii. Christopher A. Torres, the sum of Twenty Seven Thousand Seven
Hundred Forty Dollars ($27,740.00) less approved deductions by the heir, if any. The amount
being disbursed represents seventy-three hundredths percent (.73%) of the estate;

iv. Melissa V. Torres; the sum of Twenty Seven Thousand Seven
Hundred Forty Dollars ($27,740.00) less approved deductions by the heir, if any. The amount
being disbursed represents seventy-three hundredths percent (.73%) of the estate; and

V. Edwin F. Torres, the sum of Twenty Seven Thousand Seven
Hundred Forty Dollars ($27,740.00) less approved deductions by the heir, if any. The amount
being dishursed represents seventy-three hundredths percent (.73%) of the estate.

Mary Torres, the surviving spouse of Robert J. Torres, has assigned all of her interest in
the Estate to her children, Robert J. Torres, Jr., Christopher A. Torres, Melissa V. Torres, and
Edwin F. Torres.

h. Jerry Milton Torres, the sum of One Hundred Fifty Eight Thousand Eighty
Dollars ($158,080.00) less approved deductions by the heir, if any. The amount being disbursed

represents four and sixteen hundredths percent (4.16%) of the estate;

-4-




. fuqueline Torres Flores, the sum of One Hundred Twenty Three

Thousand Twe 1. .0 1 1 Dollars ($123,210.00) less approved deductions by the heir, if any.
The amount b i, 4l o d yerqesents three and thirty-three hundredths percent (3.33%) of the
estate;

d. n. Mary Stephen Torres, the sum of One Hundred Twenty Three

Thousand Two Hunilied Ten Dollars ($123,210.00) less approved deductions by the heir, if any.
The amount being distursed represents three and thirty-three hundredths percent (3.33%) of the
estate;

e. Maureen Torres Chargualaf, the sum of One Hundred Twenty Three
Thousand Two Hundred Ten Dollars ($123,210.00) less approved deductions by the heir, if any.
‘The amount being disbursed represents three and thirty-three hundredths percent (3.33%) of the
estate; and

f. Frank C. Torres, Jr., the sum of One Hundred Fifty Eight Thousand Eighty
Dollars ($158,05 ° "0). 'he amount being disbursed represents four and sixteen hundredths
percent (4.16%) of the estate.

6. That the heirs receiving monies under this preliminary distribution do so without

bond or other f;

JUL 13 2009
DATED at Hagitiia, Guam, on

&

HON. ELIZABETH BARRETT-ANDERSON
Judge, Superior Court of Guam

-5-
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GUAM ANCESTRAL LANDS COMMISSION
BOARD OF COMMISSTIONERS MEETING
April 15, 2009

ECEIVE @
JAN 27 2010
Office of lheMGLPe'iﬁo Guam |

Civil/Solicitor Division

~

® PREPAREDBY:  GEORGEB. CASTRO

DEPO RESOURCES

#49 Anacoco Lane, Nimitz Hill Estates
Piti, Guam 96915

Tel: (671)688-DEPO » Fax: (671)472-3094




GUAM ANCESTRAL LANDS COMMISSION
BOARD OF COMMISSIONERS MEETING
l
Guam Ancestral Lands Commission Hearing of April
15, 2009, at the Hagatna Youth Center, Hagatna, Guam.
That at said time and place there transpired the
following:
APPEARANCES
Maria Cruz Chairperson
Lydia M. Tyner Commissioner
Ronald F. Eclavea Commissioner
Tony Ada Commissioner
James C. Matanane Commissioner
Ed Benavente Director, GALC
Joey Leon Guerrero GALC sStaff
DEPO RESOURCES
George B. Castro
COURT REPORTER

Tel.. {(671)668-DEPO * Fax: (67%)472-3094




10

11

12

14

15

16

17

19

20

21

22

24

25

hlllIllllIlllllllllIllIIIIlIlllllllIlllllllIllllllIlllllllllllllllllllllllll

HAGATNA, GUAM, WEDNESDAY, APRIL 15, 2009: 4:45 P.M.

MADAM CHARIRPERSON: The JM Torres
Estate. The Office of the Attorney General,
William (& Bischoff, Assistant Attorney

General, request a decision that Guam Ancestral
Land Commission in the complaint for
Reformation of Deed and for Declaration of
Judgment to be filed by their office in the

Superior Court of Guam. Attorney Bischoff?

MR. BISCHOFF: Thank vyou. That’s all
I'm here for. We just want to know the
position of the Commission. Do you desire that

we go forward and file that complaint, that
action in the Superior Court for the
reformation of the deed to reform the deed, to
include the requirements that the estate is
required to bring its Ancestral Lands claim
evidence before a courl to have a court decide
whether they have, whether they are entitled to
the properties in question under the provisions
of the Ancestral Lands Act?

Do you want us tec goc forward and Ffile

that complaint in the court to have the deed

reformed to include that condition?

DEPO RESOURCES

George B. Castro

Court Reporter
Tel.(671)688-DEPQ * Fax{671)472-3094
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MADAM CHAIRPERSON: All right.

MR. MATANANE: Madam Chair?

MADAM CHAIRPERSON: Okay. Commissioner
Matanane?

MR. MATANANE: June of last year, Mr.
Bischoff subpoenaed some of the members of this
Commission, I was one of them, to go to court
regarding this estate. I didn’t have a chance
to testify because 1 distinctly heard the judge
says Mr. Bischoff don’t have jurisdiction.

So, what 1s Mr. Bischoff wanted the
Commission to do? We already have made a
decision. The lot that is in guestion is the
Okodu part, where after we have been presented
the evidence and the Commission assessed all
the evidence, we made a decision to deed the
property back to JM Torres. And then they came
back for more land and this Commission
entertain that and we told them that in order
for you to apply for more of those lands, you
have to take it to court for a decision.

So, if S the Commission set a
precedent regarding this estate, all the 400
lots that we have made a decision on, any

lawyers could come in and say, “I want the

DEPO RESOURCES
George B. Castro
Court Reporter
Tel.(671)688-DEPO * Fax{671)472-3094




1 |Commission’s intent.” And I'm not here to
2 |entertain everything that has gone past. Some
3 |of them have built houses already. S0, what do

4 |you want us to do, change our position in this?
5 MR. BISCHOFF: No, we don't want
6 Janybody to change their position. The question
7 |is, at the time when the hearings when these
8 |lots in question were conditionally given to
9 Jthe Jose M. Torres Estate, the question is, at
10 |that time at the hearing, did this Commission
11 lrequire as a condition that the Jose Martinez
12 | Torres Estate bring its evidence to a court and
. 13 |have a court really make the final decision
14 |about whether they were entitled to the land
15 funder the provisions of the Guam Ancestral
16 |Lands Act?
17 MR. MATANANE: It never went to court.
18 | It went to court when the Attorney General took
19 |this Estate to court. And I was subpoenaéd to
20 Jappear and testify on behalf of the Ancestral
21 | Land. I was not given the opportunity to
22 |testify because the case at that time is Ffor
23 |the Okocdu properties, noct for the criginal

24 award of deeds.

25 MR. BISCHOFF: Well, the only question

DEPO RESOURCES
George B. Castro
Court Reporter
Tel.(671)688-DEPO * Fax(671)472-3094
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is whether the deed that you actually signed
had a mistake in it.

MADAM CHAIRPERSON: I see.

MR. BISCHOFF: Whether it was supposed
to say that the Jose Martinez Torres Estate has
to bring this Ancestral Lands claim evidence to
@ court and have a court make the final
decision on 1it.

MADAM CHAIRPERSON: Right.

MR. BISCHOFF: Because maybe vyou are |
unsure about the evidence.

MADAM CHAIRPERSON: Commissioner Ada,
do you have any comments on that?

MR. ADA: Okay, at the time that this
thing came forth, I was not yet appointed as a
commissioner but since then I've had the

opportunity to take a look at what had gone on.

I think the last meeting - I mean the
Commissioners have made a resolution -- you
initially made the Guam Ancestral Lands

Commission a third party defendant, then you
retracted that, right?

MR. BISCHOFF: Right.

MR. ADA: And then you brought a letter

to us, the Commission, to <clarify that the

DEPO RESOURCES
George B. Castro
Court Reporter
Tel.(671)688-DEPOQ * Fax({671)472-3094




| |Attorney General's Office «can represent the
2 [Ancestral Lands Commission in this case. In
3 |fact, the attorney, Pat Mason, you were there
4 |also, right? And you came to clarify that we
5 |needed to «clarify that ©point, and it was
6 jclarified. And then I believe that particular
7 |resolution was certified by five Commissioners
8 |and there was a question about an emergency
9 |meeting whether or not it needed to be a -- I
10 Jguess, an emergency meeting was called and
Il |there was a gquestion of whether or not this
12 | particular issue rises to calling an emergency
. 13 |meeting, and then there was no meeting because

14 |there wasn’t a quorum, and that’s where it

15 lended.

16 Then -~- in fact, what I do remember
17 |also, was that -- and vyou’'re 1in the room
18 | Attorney Yanza. You came with about an inch

19 thick book or document highlighting all the
20 jissues about Attorney Bischoff. And then we
21 |didn’t go further into that because we’re not
22 |talking of Attorney Bischoff, we're talking
23 jabout this particular estate.

24 And so, there was a recording made in

25 | 2006 of the instructions that Commission at the

DEPO RESOURCES
George B. Castro
Court Reporter
Tel.(671)688-DEPQ * Fax(671)472-3094
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time specified about regarding this property,
right? And that’s what you’re referring to,
that the estate 1is supposed to go to the court
and clarify whether or not the estate is the
heirs to this property. Am I correct so far?

MR. BISCHOFF: Whether their evidence
entitles them to the land under the law, under
the provisions of the Guam Ancestral Lands Act.

MR. ADA: Correct., So I believe some
of the Commissioners that were brought in to be
deposed, it kind of -~ correct me if I'm wrong,
1l robbed the wrong way because it liked the
Commissioners were being targeted for something
that S I mean, but that’s not what you
intended as to making us a third party
defendant, right? 1Initially?

MR. BENAVENTE: You pointed us out as

defendants in this case.

MR. BISCHOFF: I think we’'ve been --
that was a mistake. We’'ve been through that
before. It’s not like you were going to be

defendants in your personal capacities.
MR. BENAVENTE: Yeah.
MR. ADA: Yeah.
MR. BISCHOFF: The idea that the

DEPO RESOURCES

George B. Castro

Court Reporter
Tel.(671)688-DEPO * Fax(671)472-3094




I |Commission as an entity, had jurisdiction over
2 Ja case where it looked to us that the Estate
3 |did not have adequate evidence under the Guam
4 |Ancestral Lands Act for you to give them this
5 |property.

6 MR. BENAVENTE: But do you understand

7 |where we’'re coming from, attorney Bischoff?

8 MR. BISCHOFF: Oh, yeah.
9 MR. BENAVENTE: I mean we're lay
10 | people, you guys are the legal people, and

1l when words and terminologies come in like third

12 |defendant and stuff 1like that, i1s sends a
. 13 fchilling effect, especially to volunteers --

14 MR. BISCHOFF: I learned my lesson.

15 MR. BENAVENTE: -- who are not being

16 lpaid here. They're not even being paid,

17 they’'re volunteers from the community who sit,

18 jand appointed by the Governor. They don’t get
19 | paid. And really, it does send a chilling
20 |effect. And nobody wants to sit. Nobody even

21 |wants to deliberate in the issue because
22 |they’'re afraid of being, what? Sued. Of their

23 Jliabilities.

24 So, these are the things that they have
25 |to consider. And who are they? Who are the
DEPO RESOURCES
George B. Castro
Court Reporter

Tel.(671)688-DEPOQ * Fax(671)472-3094
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1 |enemies? Are they the enemies, are they the
2 |defendants or the plaintiff? These are the
1 |questions that a lot of us are not in the realm
4 Jof --

5 MR. BISCHOFF: Well, you do understand
6 J|the position of the AG’'s office always was at
7 Jthat time just a jurisdictional question about
8 fthe Commission as an entity whether it had
9 |jurisdiction on this Jose Martinez Torres
10 jclaim. It was never anything about your

11 lindividual persons, Mr. Benavente.

12 MADAM CHAIRPERSON: Ckay. I"1l like to
. 13 |control this meeting. Now, Commissioner Ada

14 fhad the floor. Let him finish.

15 MR. ADA: Okay. Thank you. I just

16 | needed to, you know, we're just bringing
17 everybody up to speed because it's been a few
I8 1months since we last met.

19 It had later been clarified that vyou
20 {needed to establish some kind of -- 1 guess,
21 fthe word is jurisdiction, that you can bring
22 {this to the court, right? And the question was |
23 fwhether or not 2 line agency like the Guam

24 |Ancestral Lands Commission can be represented

25 |by the Attorney General, office of the Attorney

DEPO RESOURCES
George B. Castro
Court Reporter
Tel.(671)688-DEPO * Fax(671)472-3094




10

1l

12

13

14

15

16

17

18

20

21

22

24

25

General.

MR. MASON: I think it was more whether
they could be an entity in a lawsuit.

MADAM CHAIRPERSON: All right. Please
speak to the mic.

MR. MASON: i'm sorry. I think the
issue was whether the Commission itself would
have the authority to be an entity in a lawsuit
as oppose to the lawsuit being the government
of Guam.

MR. ADA: So, from what I've seen ¢to
this point, of what I[’'ve read to this point,
the Commission does need the -- some legal
representation on this matter, based on what
I"ve seen in this case now.

MADAM CHAIRPERSON: The process.

MR. ADA: The recorded meeting dated in
2006, there was -- I'm not sure, do we have
copies of the transcript?

MR. LEON GUERRERO: No. I didn’t bring
any with me.

MR. ADA: Okay. I have it in my car.
I can bring out. Anyway, the transcript did,

it was interchanged between Attorney Yanza,

mostly, and then Commissioner Charfauros. And

DEPO RESOURCES
George B. Castro
Court Reporter
Tel.(671)688-DEPO * Fax(671)472-3094
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! |in there, he had stated that the estate had to
2 1go to the court and clarify this question of
3 [whether or not the estate is the rightful heirs
4 {to these properties. And 1f the court had
5 |determined that they weren't, then the lands
6 [will revert back to the Ancestral Lands
7 |Commission. From what I wunderstand 1is that
8 {part never happened, correct?
9 MR. BISCHOFF: Correct. That condition
10 |was never included into the deed that vyou
11 |finally signed.
12 MR. ADA: However, the Commissioners,
. 13 |the Commissioners at the time trusted, because
14 fthe attorney, the attorney for the estate had
15 |stated that they would draw up all necessary
16 |papers. |
17 MR. BISCHOFF: Hell, as far as the
18 |Attorneys for the estate, could maybe even have
19 {been negligent and not accurately reflecting
20 fthat Commission’s intention. So it's not
21 |necessarily that even the Attorneys for the
22 jestate were intentionally trying to
23 |misrepresent the Commission’s intention, they

24 |may have been negligent. But the question 1is,

25 Jif in fact the condition that was finally
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placed in the deed did not accurately reflect
the condition vyou really imposed at that
hearing, then we want toe know if you want to go
forward in court and have us file the
appropriate action, for what's called
Reformation of the Deed, toc have the deed
reformed, which means changed to include the
condition that appears to have actually been
imposed by the Commission at the hearing in
2006.

MADAM CHAIRPERSON: Matanane?

MR. MATANANE: You know, Attorney
Bischoff, when I was subpoenaed, I was willing
to testify on case, but yet I wasn’t given the
opportunity to testify. That would have
cleared most of the issues at hand.

MR. BISCHOFF: I believe at that point
that Judge Anderson determined that she did not
have jurisdiction to decide the underlying
question of whether the deed accurately
reflected your, the condition imposed by the
Commission in September of 2006.

I believe tLhat Judge Anderson didn't
believe she had jurisdiction to even entertain

that question. And that is why she did not
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! Thave you testify. As I understand what j
2 |happened in that day in court, that she -- that
3 |question was not something that she thought

4 that she could even take up in that particular

5 Jcase.
6 50, the whole point of this is we’re
7 |trying to -- we want to know whether vyou want

8 lus to go forward in an appropriate, what Judge
9 |Anderson especially seem to believe is a more

10 fappropriate action for what is called a simple

11 |reaffirmation of the deed, to have the

12 Jcondition reflect what you appear to have
. 13 Jactually imposed at that hearing.

14 So, 1it’s really a question, 1if vyou

15 [believe that the condition that’s in the deed
16 | right now does not accurately reflect the
17 |condition that you imposed at that hearing in
18 12006, then it would seem appropriate to tell us
19 1to go forward and reform the deed to --

20 MR. MATANANE: Please do so, because --

21 MR. BISCHOFF: ~- include the condition
22 |that you actually imposed.

23 MR. MATANANE: -- what the complain --

24 MADAM CHAIRPERSON: Please. Yes or no.

25 |50, go ahead and whoever wants to make the
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motion.

MR. ECLAVEA: I want to make a
statement.

MADAM CHAIRPERSON: All right. Go
ahead Commissioner Eclavea.

MR. ECLAVEA: I've always stated my
position from the beginning, I mean it’s
documented. I totally believe that the Torres’
own those properties.

Now, the historical evidence shows that
it belongs to them, but you know, the criteria
set by the law for us with abstracts and tax
rules, would not apply in this case because,
you know, they were not given that opportunity.
They, you know, they did make payments on the
property but there’s no evidence of it.

The historical data shows, and I'm
totally convinced it’s theirs. We're not here
to, in my opinion, you know, we're not here --
we're here to protect +the land owners, and
we’re not here to take back lands, you know.
We -- our lands were taken and we try to
correct, ycu kncw, and undo the injustices that

was done in the past.

Now, we made the decision for them to
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I Jgo to court, they took it to court. And we’re
2 |willing to show up and give our testimony.
3 MR. MATANANE: Exactly.
4 MR. ECLAVEA: So it went to court. And

5 Jit went to probate, again it went to probate

6 |court. As far as the legal implications of it,
7 J]you know, it went through. For me, I'm
8 [satisfied that it’s theirs. I know, for me in
9 |my heart, 1it’s theirs, vyou know. They don’t

10 {have the, you know, the tax rule, the abstract,

11 Jof course they don’t. We know the history why
12 | they don’t have it.

. 13 But for me, I have reservations
14 fauthorizing clarification on it. I Jjust have

15 | reservations only because I believe it's
16 |theirs, And it went to court. It’'s done. But
17 fthat’s not the say, you know, 1f you have
18 |others ways to do it, you know --

19 MR. BISCHOFF: All I'm saying 1is, 1s
20 the probate court did not look at the evidence

[

21 fand make its own independent determination of
i
22 |whether the estate was entitled to land,
23 {because that condition that a court lock at the

24 fevidence and make that determination, was not

25 Jincluded in the deed.

DEPO RESOURCES
George B. Castro
Court Reporter
Tel.(671)688-DEPO * Fax(671)472-3094




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17

So, when it went to probate court, the
court never actually looked at the evidence and
made that determination.

MR. ECLAVEA: Yeah, we understand where
you’'re coming from. But as far as for me, I'm

not comfortable at all.

MADAM CHAIRPERSON: All right. Can we
make it short? We're running out of time,
with all due respect. Commissioner Ada, did

you want to say?

MR. ADA: Yeah. Okay. I guess 1
didn’t share some of the exhibits that was made
available by Attorney Bischoff. I did look at
this, what went on in this property transaction
way back in 1914. There was an attempt £from
Mr. Torres te buy this property from Mr.
Duarte, and he paid half. He did not, it did
not go through completely, because 1in between
that time Mr. Duarte got in trouble with the
law. And so, the government had seized all the
properties.

Mr. Torres did make a move by writing
to the Secretary o¢f the Navy, by going to the
court, local court, and even bringing a highly

noted individual by the name of Padre Palomo to
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1 {talk to the Governor with regards to separating
2 |out the seizure, this property, as part of the
3 |properties seized. And Mr. Torres was given,
4 lwas told, that his avenue that he can take, his
5 jrecourse 1is to take it to the court, to the

6 J]local court.

7 So, in the end, he did not prevail,

8 |only half of the total price was paid and it

$ |stayed that way. I did some -- because Mr.
10 | Torres is ~-- in my wife’s family tree. He did
11 [pass away sometime in 1950. He didn’t pursue
12 |it further from that time because he, 1 guess
. 13 |he already had been to the court, and the court
i14 Jalready said that the -- the transaction was
15 | never completed. They didn't record it. They

16 |didn’t get a notarize document, and from what I

17 Jread, he didn’t pay taxes on it.

18 MR. ECLAVEA: No. It was recorded.
19  The sale of the property with the court, I
20 Junderstand it was recorded, right? It was

21 recorded.

22 MR. BISCHOFF: Actually, I believe it
23 {was not but there was -- Mr. Martinez thought
24 {that it should have been. He thought that it
25 |was unjustly not recorded. But that’s not
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really the gquestion. That"s all part of the
evidence. And the question is, did the
Commission want a court to review the evidence
and make the final -- the only guestion we are
here for +today is, is that what you -- the
Commission really want and what you really --
the condition you really imposed in September
of 2006, was that since you were perhaps unsure
about the whole thing, whether the condition
you imposed, was that a court review the
evidence, that the estate be required to bring
its evidence to a court and have a court review
the evidence and make the final decision about
whether the estate was entitled to the 1land
under the Guam Land Ancestral Act.

And so, that’s all we're here for ¢to
see, to know if that is the condition that vyou
really impose and whether you want us to go
forward with an action in the court just to
reform the deed to include the condition that
you appeared to have actually imposed, that a
court review the evidence.

MR. MATANANE: What happened here 1is

the Torres’ came back, Mrs. O'Keefe came back

for more land, because she has documents of the
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Okodu site. And that'’'s what we imposed that
whatever additional properties that you are
claiming, should take to court and have the

court approve it. That's my understanding of

JM Torres' Estate, because the first deed or%
the deed that we issued, was plain and clearl
that it belongs to the Torres'. Now, when they
came back for a larger portion, that’s when we
said, “If you can prove it in court, it’'s
yours”.

MR. ECLAVEA: And there's also a
stipulation on the deed that they were to --
not pursue any further claims on any --

MR. MATANANE: Right. On the Okodu.

MR. ECLAVEA: -- and so, which is what
they agreed to. Even further released
properties.

MR. MATANANE: Right.

MR. ECLAVEA: It was signed. That was
agreed too, correct?

MR. MATANANE : Uh-huh. That's my
understanding.

MR. BISCHOFF: Sc was the deed supposed

to say, “If you can prove it 1in court, it’s
yours”. That’s the gquestion. Is that what the
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deed was supposed to say, “If you can prove 1t
in court, it’'s yours”?

MADAM CHAIRPERSON: Also the process of
the way it was returned to the original, to the
Torres’ was we want to know 1if that’'s 1in
conformance with the regulations that, you
know, the regulations that was set forth by the
legislature. So that was another important
gquestion. So with this in mind, can we proceed
with a “yes or no” or make a commotion or what?
We're running out of time here. I'm sorry to

interrupt.

MR. YANZA: Ms. Chairman? Before the
Commission makes some ruling on whether or not

they’'re going to approve of the --

MR. ECLAVEA: Can you state your name,
sir?

MR. YANZA: Good afternocon Honorable
Commission members. Louie Yanza, for Ms.
Evelyn O’Keefe. Before the Commission makes

any move on whether they’re going to approve of
the AG's office representing the Commission,
we would like t¢ put on some arguments on why
this issue should not even be reviewed again.

First of all, we went through the evidentiary
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] {hearing before this Commission.

2 IThe Commission was satisfied with all the
3 levidence that we presented to the Commission.
4 JAnd the Commission approved of the return of
5 |the ancestral lands. The government had all
6 |the notice of when these hearings were being
7 {conducted. They had a time frame to come back
8 |in and appeal the return of these ancestral
9 {land, but they did not.

10 MR. BISCHOFF: Now you’'re getting into

11 |legal issues.

12 MR. YANZA: Hold on, hold on. Let me
. 13 | finish.
14 MR. BISHOP: I object. The Commission

I5 |doesn’t have to --

16 MR. YANZA: Let me finish Mr. Bischoff.
17 MR. BISCHOFF: S take all this
18 {testimony 1f it doesn't want to.

19 MR. YANZA: Hey, Mr. Bischoff? Let me

20 {finish.

21 MADAM CHAIRPERSON: Please! One at a
22 ftime. And first of all attorney Yanza, I
23 {didn't recognize vyou. And this meeting, I
24 {think it’s really -- I mean it's =-- right now,

25 |it’s almost 5:00, and we’'re oppressed with
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1 |time. We’'re supposed to be out of here by
2 15:00. So I don’'t know, could --

3 MR. YANZA: Can I just make one more
4 |point? And I'll make it wvery quick. We
5 |traveled ¢this path, this road 1last year in
6 {April and June 2008. In our last hearing, this
7 |Commission made a decision to hire their own
8 |lattorney general or hire their own attorney --
9 yor at least have independent counsel represent
10 fthem and give them some meaningful advice

11 frather than relying on the AG’s office coming

12 |here and soliciting their own services. All
. 13 |we’'re asking the Commission to do 1is, get your
14 |Jown lawyer. Have your own lawyer give you
15 | independent advice. Because he has his own

16 |agenda, of course, we have our own interest.

17 [All you have to do is just get a lawyer. If
I8 fthe lawyer says, “Go forward with it”, that’s
19 | fine. If the lawyer says, “Don’t”, it’s up to
20 fyou.
21 MADAM CHAIRPERSON: Okay. Commissioner
22 | Ada.
23 MR. ADA: Okay. Attorney Yanza, I had
24 the opportunity to read the transcripts. You
25 |did offer a plan of action to the
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|1 |Commissioners. In there, you were supposed to1
2 1go to the court and have the court take a look
3 |at the information on these properties and
4 |determine whether or not the estate was the F

5 Jrightful heir.

6 MR. YANZA: I think --

7 MR. ADA: It's on the transcript.

8 MR. YANZA : Sure. Commissioner, I
9 |think --

10 MR. ADA: But did you do this?

11 MR. YANZA : No. Because I think

12 there's a misunderstanding of what you're
. 13 |looking at in the transcripts. If you look at
14 Jthe transcript in its entirety, we’re talking
15 fabout my little colloquy or my discussion with
16 |[Commissioner Charfauros. But if you look at
17 |the end of the transcripts, I specifically
18 {said, “We’'re going to court to have the court
1 |approve of the Estate, compromising its future
20 Jancestral land claims before the Commission”.
21 jWe could not go before this Commission and say,
22 {“You know what? We’'re not going to -~ we'll
23 taccept this property and we will compromise
24 | future land claims”. We could not do that,

25 | because the --
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1 MR. ADA: You said that 10 percent of

2 |the heirs might not agree --

3 MR. YANZA: That’s correct.
4 MR. ADA: Yes, I saw that in there.
5 MR. YANZA: So we had to go to court,

6 |have open probate of the JM Torres Estate and
7 |have the court -- go before the court and say,
8 I “"You know what, Your Honor? We had this

9 |property here that was Jjust returned by the

10 |Ancestral Lands Commission. However, we may
11 {have some future land claims with the
12 {[Commission. We're willing to forego those
. 13 tclaims, so long as we can get this property
14 fright now”. And that’s what we did. That was
15 |[the intent of the Commission. That was the

16 lintent of the Estate.
17 MR. ADA: That was suppose to come
18 Jlafter you guys had clarified that JM Torres’

19 |Estate was the rightful heirs to the property.

20 MR. YANZA: Well --
21 MR. ADA: Once you get there, then you
22 |say, “Okay. Now, 1t belongs to the Estate”.

23 1And then this extinguishes all future claims.

24 MR. YANZA: Well, with all due respect

. 25 |Commissioner Ada, I think you’re setting
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I |precedence here. Because if we’re going to set
2 |this kind of precedent then -- someone just
3 |said recently, then you’'re putting up this
4 JCommission to other issues about other people
5 {coming back in and saying, “You know what? Why
6 |don’t you have the court approve of +this

7 |ancestral land too?

8 MR. ADA: Attorney Yanza, what I'm
9 |looking for --

10 MR. YANZA: Sure.

11 MR. ADA: ~-- 1s a clear document from

12 Jthe court saying, “The questions about whether |

. 13 |or not the rightful heirs in the JM Torres|
4 Estate has been clarified and they are the
15 |owner”. I'd like to see that document. That’s
16 {what the transcript called for. Commissioner

17 |Charfauros, even after that said, “You got to
I8 { remember that 1f the court doesn’t determine
19 {this, then the properties will return back into
20 | the inventory of the Guam Ancestral Lands
21 |Commission”.

22 MR. YANZA: If the court did not
23 japprove of the Estate compromising its future

24 |Ancestral Land --

25 MR. ADA: It's not the compromise that
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I read. How can we compromise property without
first clarifying if the property is -- the

estate is the compromise?

MR. YANZA: Well, the estate had future
land claims with the Commission, so, as I said
earlier, we could not compromise the estates
future land claims with the Commission unless
the court approved of that. That's =--

MR. ADA: In my view of what went on
when I looked at it -- you are an Attorney, and
what happened was, under the understanding of
what was said in that meeting, in that dialogue
that went on when the documents were brought
over, which were drawn out by vyour office,
brought over. The Commissioners 3just trusted
that what you said in that meeting was what vyou
did, and the Commissioners -- I mean, we didn’t
go get a lawyer to say, “Hey, take a look and
make sure then what’s being said is what we
wanted”; and they signed.

So, you’re trying to say that the
Commission signed off on it and they should not
change their mind. But the Cemmission is not

changing their mind, the Commission is just

saying, “*You got to satisfy what was
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1 |stipulated”. So, if you can satisfy what was
2 |stipulated, we have no more discussion.
3 MR. YANZA: I understand that,
4 |Commissioner Ada. Right before the Commission

5 |signed off on the deeds and on the finall

6 |decision and order, I did write a letter to the

7 jCommission members and I cc’d all the
8 |Commission members and I said “This is the
9 |deed. Look specifically at this particular
10 |provision in the deed. And if you have any
11 |questions or comments or any remarks, please

12 Jlgive me a call.” 5
. 13 No one called me. And then thereafter, ||

14 {the Commission members signed off on the deed.

15 |We gave notice to the Commission. We’re not

16 |trying to fool the Commission.

17 MR. ADA: You did ask for -- the

18 |Commission -- you directed Lhe Commission to a

19 |certain part of the document.

20 MR. YANZA: Yes.

21 MR. ADA: Ckay.

22 MR. YANZA: I believe that letter is
23 |dated --

24 MR . RAZZANO: Yeah, Joe Razzano o©n

25 |behalf of the JMT Estate. I mean, it sounds to
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me like, from the colloquy that I'm listening
to, 1is that, although Mr. Bischoff gave you
certain documents that he wanted you to review,
he didn’'t bother giving you the documents that
were delivered to the Commission members.

So, I would ask that you take a look at
-- there’s a letter in September 9'", 2006, that
was given to every single Commission member,
and quite frankly, it disturbs me that Mr.
Bischoff wouldn’t have shown you the 1letter.
Because every single Commission member received
the letter, received the deed, three months in
advance of the final deed being taken care of.

After everybody got an opportunity to
review the deed and comment, nobody commented,
and in fact, I also can now tell you, you've
never seen e-mails that have gone back and
forth through the Commission members talking
about the deed. Mr. Bischoff didn’t show those
to you did he? But they are in his possession
and they were taped and given with the
depositions of the other committee members that
were forced to go teo deposition in this case
already.

So, that worries me that he’s not
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giving you the full picture. I can also tell
you, he didn’'t give you the order of the court
of September 2007 that approved the deed and
approved the receipt of the property. He
didn't give you that order of Judge Anderson,
did he? That wasn’t 1in the pocket that he
provided to you.

MR. ADA: Okay. Attorney Razzano?

MR. RAZZANO: Yes, sir?

MR. ADA: That’s a lot of questions

you’'re asking me.

MR. RAZZANO: Well, I'm not really
asking --

MR. ADA: I'm going to refer to
Attorney Mason. You’'re here representing us

now, right?

MR. MASON: Yes.

MR. ADA: And we -- I mean, a lot of
questions, you ask a lot of questions.

MR. RAZZANO: Sir, certainly --

MR. ADA: So because of the multitude
of every single sentence is a question, I feel
that that’s beyond this meeting. Can you give

me an update?

MR. RAZZANO: Before Mr. Mason speaks,
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I would like to lodge an objection to him being
the attorney for the Commission because he
appeared in open court 1in the probate matter
with Mr. Bischoff, and so an independent
opinion of what’'s going on here 1s quite
frankly impossible. You appeared 1in court
before Judge Anderson, you gave your opinions
on the record where Mr. Bischoff was basically
admonished by the court, told to sit down and
not talk in her court room.

So, the ability of you to be
independent in giving these people analysis and
legal abilities is completely --

MADAM CHAIRPERSON: Can you pause for a
minute? Okay. All right you may continue.

MR. RAZANNO: Additionally, not only
did you appear at that hearing -- I sort of
lost my chain of thought.

MR. ADA: Attorney Razzano, Attorney
Mason 1is here representing the Guam Ancestral
Land Commission. If you want to say something,
if you're going to disqualify of what he says
because of some kind of conflict, then I guess

we'’ll decide and we’ll get another attorney who

can say -~
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MR. RAZZANO: That'’s all right. I just
want the objection on the record. I'm not
telling him -- he can do whatever he'd like to

do.

MR. ADA: Yeah.

MR. RAZZANO: I just want to make sure
that everybody understands that this office --
also, this what 1 forgot to tell you. This
office has filed a recusal on behalf of
Attorney General Limtiaco. So actually, Mr.
Mason should not appear on behalf of the
Commission on this issue. And that recusal was
filed with Judge Anderson and acknowledged by
Judge Anderson, and Mr. Mason and Mr. Bischoff
were gquestioned about the conflict. Could not
answer the conflict.

MR. ADA: They say he cannot appear in
the court, but he’s advising us --

MR. RAZZANO: Cannot give 1legal advice
in any capacity on a conflict matter. I mean,
it’s not a matter for you, it’s a matter we'll
bring up with the court. But I just want the
objection clear on the record sc that everybody
understands what's going on.

MR. ADA: Jt's on the record. It’'s on
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the record.

MR. RAZZANO: Thank you.

MADAM CHAIRPERSON: Go ahead.

MR. MASON: In fact, that was settled
in court by the judge. She actually ordered me
to go into court that day, and 1 did go into
court that day. And the court did not
entertain Mr. Bishops motion, and denied it, as
he said, that she felt it wasn’t within her
authority to 1look at the deed -- and that’s
what happened.

Now, as far as disqualifying, I have no
idea what motion Mr. Razzano’'s talking about.
I haven’t seen any order in the court that said
I can‘t represent the Commission. So, I think
it’s -- that’s what happened, it’s up to the
Commission itself to decide whether or not it

wants, you know, to solicit my opinion

MR. ADA: So give us your opinion.
MR. MASON: Okay. I don't know what
the specific -- I think the real crutch of this

is, what was the intent of the Commission back
then. And I can’t tell youw what the intent was

and 1f what happened in court, which has been

reviewed was, what the Commission expected.
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That’'s really up to the Commission to tell me
and to tell us, before we move forward with
anything.

MR. ADA: Yeah. For the benefit of the
Commissioners, the S by reading the
transcripts of 2006, the next thing that I
wanted to see was the document that coincides
with the transcript. The document that states
that the \estate has -- the JM Torres Estate
went to the court, asked the court or proved to
the court that this property is theirs. The
thing you must consider is that, being that Mr.
JM Torres paid Mr. Duarte only half of the
total due on this property.

MR. YANZA: Well --

MR. BISCHOFF: I actually --

MADAM CHAIRPERSON: I think 1it’1l1l be
simple if we can just --

MR. ECLAVEA: Actually, I -- I actually
told Mr. Bischoff that, you know, for me it'sg
like, you know, they’'re only getting a fraction
of whatever he actually bought, so even though
he only put down a certain, you know, even if

it's half or less than half, it’s a huge sum of

money and he got zilch. This is, to me, a
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fragment of what he should actually be getting,
he didn’t pay the full amount. But you know,
Lo me, justice is satisfying, in my opinion.

MADAM CHAIRPERSON: I think we will all
be satisfied if we take a look at the court
documents where we had stipulated that he go to
court, and see if they really are, based on the
evidence, they are the true owners. And then
we, as the Commissioners, are supposed to have
-- in compliance with the rules, laws, that,
you know, that was set forth by this
Commission. So, I think that this case will be
resolved if we just present the document. I
think that’s the decent Way.

MR. MATANANE : You know, if Mr .
Bischoff wants to take this to court, take it
to court. We already made our decision. And
in clarifying our decision will jeopardized all
the 400 lots that we have on this. So if Mr.
Bischoff is willing to take the Torres’ to
court, take them to court. But we have made
our decision.

MADAM CHAIRPERSON: Is that a motion,
Commissioner Matanane?

MR. MATANANE: It’s a motion.
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MR. ECLAVEA: I second the motion.

MR. MASON: Could I get clarification
of exactly -- you're saying that Mr. Bischoff
take it to court to determine the ownership?

MR. MATANANE : If Mr. Bischoff is
willing to do that, fine with us. But we |
already made our decision.

MR. ECLAVEA: No, what he’s saying is
on his own accord, on his own accord. You're
not giving him auvthority from this Commission -

MR. MATANANE: No. Right.

MR. ECLAVEA: -~ on behalf of the
Commission to go to court?

MR. MATANANE: No.

MR. ECLAVEA: 1Is that you’re motion?

MR. MATANANE: That’s my motion.

MR. ECLAVEA: Well, you’re motion is on
behalf of this Commission or not?

MR. MATANANE: No. If Mr. Bischoff is
willing to take this issue to court, be it.
But not with the Commission endorsement.

MR. MASON: Okay.

MADAM CHAIRPERSON: All right. Anymore

commments?
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] MR. ADA: Was that a motion?

2 MR. ECLAVEA: Is that a motion?

3 MR. MATANANE: It is a motion. I move
4 fthat anything status quo, and Mr. Bischoff is
5 |willing to take it to court, he could take it
6 [to court without the Commissions.

7 MR. ECLAVEA: I seconded the motion.

8 MADAM CHAIRPERSON: All right. Any

9 |discussions on this? Yes.

10 MR. ECLAVEA: Discussions on the motion

11 Jis a vote. After a motion is given and it's

12 | seconded, and again there's a vote; am I
. 13 Jcorrect?

14 MR. MATANANE: Yeah.

15 MR. LEON GUERRERO: You can discuss it

16 after it’s been seconded.

17 MR. ECLAVEA: You can discuss it?

18 MR. LEON GUERRERO: Yes.

19 MR. BENAVENTE: Yes.

20 MR. ECLAVEA: That'’'s not the
21 |indications I got in our past -- once a motion

22 |is given, seconded, it’'s vote time.
a3 MR. LEON GUERRERO: Ne, then it’'s

24 |available for --

25 MR. ECLAVEA: Okay.
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MR. LEON GUERRERO: -~ you can discuss
it if it hasn’t been seconded. If it hasn’t
been seconded, then you can’t continue. But

once it’s been seconded, then you can discuss,
then vote.

MR. BENAVENTE: Then vote.

MR. LEON GUERRERO: That’'s my
understanding.

MR. ECLAVEA: I yield, if they want to
discuss it more.

MR. ADA: I think what I hear here 1is
that there’s a move to just forget about this
whole thing and let this property just go to
the estate, that’'s what I hear. But I guess
you indicated earlier that based on the
information you got, you’re making this
decision, either if you -- you really need to
look at other information.

MR. ECLAVEA: Well, it really -- 1it’'s
really a fine line there because just like the
previous case we got here, the Federal
Government took that property based on taxes.
Now it’s before us. And we have that decision

to make whether it should go back to them based

on what evidence we have, unless we want to

DEPO RESOURCES
George B. Castro
Court Reporter
Tel.(671)688-DEPO * Fax(671)472-3094




39

I {take the Federal Government’'s case. We're
2 there, you know, trying to follow the mandate,
3 Jthe enabling legislation of this Commission.

4 MR. ADA: Right.

5 MR. ECLAVEA: And to me, it involves
6 |righting the wrong.

7 MR. ADA: Yeah. Well, the enabling
8 1legislation talks about, and I'm going to get
9 |technical again, talks about properties taken

10 Jafter 1931.

11 MR. ECLAVEA: I understand that there’s
12 lan issue on that too now.

. 13 MR. ADA: Yeah.
14 MR. ECLAVEA: That I think there's

15 | still an issue with that, whether that applies.
16 MR. ADA: Well -- yeah.
17 MR. ECLAVEA: Okay. And you know,

18 {that’s why we do need legal counsel.

19 MR. ADA: Yeah.
20 MR. ECLEAVEA: Okay. Our time has --
2l |I'm sorry. Madam Chair, we are really pressed

22 {for time right now. 1It’'s already past five.

23 MADAM CHAIRPERSON: It's extended to
24 6:00.
25 MR. ECLAVEA: Is it extended to six?
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MR. BENAVENTE: Yeah. But that doesn’'t
mean that --

MR. ECLAVEA: 1Is it extended to six?

MADAM CHAIRPERSON: Yes. But that
doesn’t mean that -- (multiple speakers;
unintelligible).

MR. ADA: Okay. The best way that I
saw, I could compare a case like this -- well,
first of all, if I purchase something from you,
and only paid you half of it, but then we found
out that there was a question of whether or not
you really owned it. Then the people, in this
case, back then, it was the government that,
that seized it because the seller apparently
took government funds, and they couldn’t at
that time -- they went after his entire
property.

The property was not recorded because
the government didn’t know that there was this
thing going on. I guess there was 1like a
private agreement between Mr. Torres and Mr.
Duarte, and so the government doesn’t know
about that.

50, when Mr. Torres said vyes, 1 already

paid half Ffor this property, and he even said
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that if at the very least, could I at least get
my money back. The governor at the time told
him, the court is at your disposal, take it to
court. He went to the court and it didn’'t work
he didn’'t prevail. So, I guess, the way I see
this, if the westate paid $2,000.00 in 1914
dollars, that’'s what they should come back here
and say, we want that $2,000.00 back. But it’s
been to the court. It's already been to the
court and the court already settled it.

MR. ECLAVEA: Two thousand dollars, you
mean in 2009 --

MR. ADA: Well, that's what I'm saying
in 1914 dollars. So it might be a little bit
more than that. But I don’t think ~- he never
-- the title never passed into the hands of Mr.
JM Torres.

MR. ECLAVEA: Madam Chair, Jjust for
clarification. From what I understand, 1 think
we discussed it b before. This is the oldest
land claims case we have, from what I
understand, correct? Dispute.

MR. MATAMNAMNE: Next to it.

MADAM CHATIRPERSON: You know, you're

doing really good if --

DEPO RESOURCES
George B. Castro
Court Reporter
Tel.(671)688-DEPO * Fax(671)472-3094




42

1 MR. ECLAVEA: From what I understand,T
2 {this is the oldest one.
3 MR. MATANANE: Similar to this.
4 MADAM CHAIRPERSON: Yes. It’11 be
5 [really, really good, you know, I mean --
6 MR. ECLAVEA: I remember the --
7 MADAM CHAIRPERSON: -~ I will have a
8 Ipeace of mind, and I’'m sure everybody, if what
9 |we did was correct, but the conditions that we
10 tstipulated, they did go to court to find out
i1 Jwhether it’'s actually should go back to the
I2 {Torres’ based on the information that they
. I3 |presented to wus. Because don’t forget, the
14 freason why we <couldn’'t make a decision is
15 because it’s an wunusual case. We're talking
16 fabout, my gosh, more than 50 years ago.
17 S0, whal's that stipulation meant, if
18 }it was, then can we please have a copy of that?
19 MR. MATANANE;: It was specified what
20 Jcourt they have to take it to?
21 MR. RAZZANO: Commissioner, if I may?
22 IWe did take it to court. It was taken in
23 JAugust of ‘07, and a Decision and Order was

24 |issued. It was presented to the Commission,

25 |the Commission reviewed the Decision and Order
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I {and issued an Extinguishment of Claim.

2 We’ve done every single thing that
3 |we've been asked to do, and then some. And if
4 Jyou haven’t been shown those documents, I find
5 it hard to believe, we've filed it with the
6 |Commission, that’s how we got you to issue the
7 |Extinguishment of Claim that’'s been recorded
8 |against the property.

9 S0, 1if Mr. Bischoff didn’t show you
10 |those documents, Commissioner Ada, when he was

11 reviewing this case with you, I would provide

12 lthose documents to you. And I'm sorry that he
. 13 jdidn’t give you the Ffull story. And as my --
14 MR. BISCHOFF: I resent the implication

15 |of hiding records from the Commission, Mr.
16 [Razzano.

17 MR. RAZZANO: And as my final comment,
18 {1 would say that you, Commissioner Ada, you've
19 |relied on this court in 1915, but I']11l remind
20 |you that that court was also run by the Navy.
21 ISo, it was one Navy officer sending another
22 I Navy officer an idea of just go ahead and do
23 {what we told you to do and take away the land,

24 And so, it’s no different that it went

25 |to one Navy officer to another Navy officer.
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1 It was the same wrong that was committed

2 lagainst that Ancestral land owner.

3 MR. ADA: Well, there is a question

4 |whether or not title passed into the hands of

5 |the buyer. There was a transaction, the
6 |[transaction did not complete. Tell me.
7 MR. ECLAVEA: According to the Navy,

8 Jor the government at that time.

9 MR. ADA: No, it was -- you can read
10 [the writings of Mr. JM Torres. He did
1t facknowledge -- he did not record -- because

12 |you're supposed to go to the governor to get
. 13 |permission to buy property. Second, you’'re
14 | supposed to have it, these documents, the sale
15 tdocuments, notarized. It didn’'t happen, it was
6 [just a private thing between the two -- he made

17 | some argument as to, the two of them were not

18 !|being --
19 MR. ECLAVEA: Well, what happened was
20 fthey nullified the sale. That's what the

21 fgovernment did, they nullified the sale.
22 MR. ADA: The government did not know
2} fthat there was a sale.

24 MR, ECLAVEA: Yes, they did.

25 |Otherwise, how can they not nullify it? They
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1 |did know that there was a deal between Duarte
2 land Torres. And he sold it, but they nullified
3 Jit.,

4 MR. ADA: But Torres did offer --
5 {Torres did offer, he says at least give me back
6 fthe $2,000.00 or if you sell this property, can
7 |1 recover my $2,000.00°?

8 MR. ECLAVEA: Well, remember that a lot
9 |lof the prominent businessmen back in those
10 |days, they had a protest. Remember? They had
11 a protest. They all went and did their protest
12 Tagainst what the government did by nullifying

. 13 {that sale.

14 MR. ADA: Yeah. I don’'t think it was a
15 |protest. What was written here was that, they
16 |said the standard practice is thalt if there’'s a
17 |property is put out for bid, and nobody bids,
18 fand government will turn around and try to
19 |rebid it under a lower price.
20 MR. ECLAVEA: Right. And what they
21 |tried to tell Torres was “"Hey, we’'re going to
22 fput it out for bid and you can bid for it if
23 |you’'d like”. And of course he refused, because
24 [he bought the property.

25 MR. ADA: No, he tried to remove it
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I 1 from that process, the seizure process.

2 MR. ECLAVEA: Right, because to him, he
3 fbought it.

4 MR. YANZA: If I may, Commissioners? I
5 |think what the discussion is about is actually

6 |going back and reviewing whether or not the JM

7T {Torres is the owner of the Estate. I think
8 |this Commission has already made that
9 ldetermination. This Commission issued a

10 {decision and order, this Commission made an

1l Toral decision when we finished presenting the

12 fevidence on behalf of the Estate. Now, we're
. 13 Jgoing back and reviewing the merits of the

I4 |Estate’s claim.

15 MR. ADA: There were conditions. There

16 {were conditions. There are five different

17 lregistries in the Ancestral Lands Commissions.
I8 |One is the conditional registry, right? That’s
19 |where I'm coming from. The conditions that
20 Jwere laid down, were they met, and if we could
21 |see that core document that says --

22 MR, RAZZANO: Commissioner, we’'ll
23 Iprovide that to you. And with all due respect,

24 |1 know you‘re a new Commission member, but we

25 |came here three vyears ago and presented all of
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that evidence. You weren’t here to look at the
maps, to hear the evidence, to listen to the
expert testimony. S0 you’'re just here looking
at this after the fact. And I understand that.
But what’s fair, is that the tryers of fact,
the people who actually sat on the claim,
reviewed the maps. They did pass, there was a
motion that passed.

And the one other thing I'd like to put
on the record is, and this, I think we can all
agree to. There 1is a transcript in this case
that is suppose to be held by the Ancestral
Lands Commission, that no one has ever been
able to find. And that is the transcript that
presented all that evidence and entered into
evidence all those maps. S0, you also haven't
had the ability to see that transcript.

Now, we're holding anybody at fault,
we've asked the Commission, they don’'t have the
tape, we’ve asked the attorney general, they
claim they haven’t taken possession of the
tape, but that evidence was all presented,

argued, discussed, and on motiocn was granted to

the Estate. This case has been decided three
years ago. And all the documents,
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I textinguishments and everything that was suppose
2 |[to be done, was already done.

3 Now, I understand where you’re coming
4 |from, but I just want to respectfully remind

5 lyou that you are not the tryer of fact in this

6 | case, Thank you.
7 MR. ADA: I've got this much of
8 |information. So, you’'re not entirely correct

9 |by saying I'm uninformed. Okay?
10 MR. RAZZANO: I'm just saying that you

11 |weren't there the day that the motion was

12 fcarried and passed, that’s all I'm saying.
. 13 | Thank you, sir.
14 MR. ADA: Now, the motion was carried

15 fand passed under the trust, from you lawyers,
16 | you attorneys, that what was set as a
17 |condition, was satisfied. You know, who are we
18 |to gquestion? If you say “Okay, vyeah, I'1ll draw
19 Jup the documents”.

20 So, I'm looking for that, I'm 1looking
21 Jfor a court document that coincides with the
22 Jtranscript of what was said that day. That's

23 |what I'm locking for.

24 MR. RAZZANO: And 1it’'s been provided
25 {and we’ll provide it again, no problem. No
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| {problem. We have a court order, we’ll give it
2 [you. It’s the order that the Ancestral Lands
3 |[Commission then based their extinguishment of
4 Jclaim on it, recorded with the Department of
5 |Land Management. We’ll provide it again, it’s

6 {no problem.

7 MR. ADA: Could you do me a favor and -
g | -

9 MR. RAZZANO: Absolutely.

10 MR. ADA: -~ and even the transcripts

1l tof what was said that day?
12 MR. RAZZANO: We can order them.

. 13 MR. ADA:; I want the transcript that
14 Iwere said that day.
15 MR. RAZZANO: Sure.
16 MR. ADA: And I want you to point out
17 Ito me where in this court document, that it
18 Jaddresses what was said in the transcript.
19 MADAM CHAIRPERSON: And the ownership
20 |of that property.
21 MR. YANZA: Excuse me?
22 MADAM CHAIRPERSON: And the ownership
23 |of that property.
24 MR. BISCHOFF: You want a transcript of

25 |the Superior Court hearing where a Superijor
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1 JCourt Judge looked at the evidence and

2 |determined that title to the property should

3 |rest in Jose Martinez Torres Estate?

4 MR. ADA: I want that. I also want --

5 11 also want the transcripts of what the

6 |Commissioners said, and line-by-line point it

7 |out to me in a court document that addresses

8 lthat condition that the Commissioners had set

9 tat that time. Attorney Mason, am I asking the

10 lright thing?

11 MR. MASON: Yeah, I think -- vyes, I

12 tthink 1 understand what you’'re asking for of
. 13 Ithose transcripts of both the court hearing and

14 |the hearing before the Commission.

Is MADAM CHAIRPERSON: Okay. Joey wants

16 Jto say something.

17 MR. LEON GUERRERO: I just wanted to |

18 lask about Commissioner Matanane’s motion. Did

1 Iyou guys want to vote on it, or you just going |

20 [to withdraw the motion?

21 MR. LEON GUERRERO: Or do you want to

22 |make a new motion?

23 MR. MATANANE: I made my motion, it was
24 | seconded. Discussion.
25 MADAM CHAIRPERSON: Okay. |
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MR. MATANANE: I do not want to retract
my motion.

MADAM CHAIRPERSON: Okay. So, there's
a motion to ask the Attorney’s Office to
proceed on his own, you know, if he wants to on
this issue. And it was seconded by?

MR. BISCHOFF: I have no 1independent
authority to do that.

MR. MASON: Wait. You're saying
proceed without --

MADAM CHAIRPERSON: Without our --

MR. MASON: S the Commissions
authority? Okay.

MADAM CHAIRPERSON: So =g

MR. BISCHOFF: Excuse me? I'm not a
sole practitioner, I work at the Attorney
General’s Office. What we need to know is if
you want us to go forward with the draft of the
complaint that we’ve shown you to bring an
action in the court. To have a court reform
the deed to include the provision, the
condition that the --

MADAM CHAIRPERSON: Right. That was
the purpose of this meeting.

MR. BISCHOFF: I can'’t act
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1

] |independently. The guestion is whether you
2 rwant the Attorney Generals Office to bring that
3 Jaction to court.

4 MR. MASON: My wunderstanding is that
5 |this motion means if you want to go forward,
6 |[but without the authority of the Commission.
7 {That’s my understanding of the motion.

8 MADAM CHAIRPERSON: Right.

9 MR. LEON GUERREREOQ: Anymore
10 discussion?

11 MR. MATANANE: Up for a vote.

12 MADAM CHAIRPERSON: Let’'s wvote on the
. 13 |motion. Commissioner Ada?

14 MR. ADA: No.

I5 MADAM CHAIRPERSON: I vote no?

16 MR. ADA: (no audible response)

i7 MADAM CHAIRPERSON: Commissioner

I8 | Matanane?

19 MR. MATANANE: Yes.

20 MADAM CHAIRPERSON: Commissioner Tyner?
21 MS. TYNER: No.

22 MR. ECLAVEA: Yes.

23 MADAM CHAIRPERSON: The nos have it.

24 MR. BISCHOFF: Clarification, what is

25 |the directive of the Commission? Do we go --
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should the Attorney General’s office go forward
with the action in court?

MR. MASON: My understanding, what
we’'re doing now is, the Commission has asked
for certain information, and that’s where we
are?

MR. ADA: Right.

MADAM CHAIRPERSON: Okay. So --

MR. ADA: We're still under --

MADAM CHAIRPERSON: Do you want to make
a motion?

MR. ECLAVEA: Ma’am, 1'1ll make the
motion.

MADAM CHAIRPERSON: Okay. 50 -~ are we
-- they’'re going to present evidence that what
we have regquired of them, on that meeting, is -
- because I didn't see -- I didn't see any
court documents on the, you know, on
stipulating if the Torres’ really are in fact
the owners of that property.

MR. ECLAVEA: Well, apparently we need
to discuss it some more, and look into it some
more. So, why don't we re-schedule it or --
what’s the term for it? Table it. And bring

it up again, because there’'s no decision made
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right now.

MADAM CHAIRPERSON: This whole thing
will be resolved if you present that document.

All right. So, this is tabled until the next

meeting.

(Hearing concluded at 5:30 p.m.)
HAGATNA, GUAM, WEDNESDAY, APRIL 15, 2009.
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1 REPORTER’'S CERTIFICATE

3 I, George B. Castro, Court Reporter, do
4 |hereby certify the foregoing 54 pages to be a
5 |true and correct transcript of the audio
6 |recording made by an Officer of Depo Resources
7 |of the hearing at the time and place as set
8 |forth herein.
9 I do hereby certify that thereafter the
10 [transcript was prepared by me or under my
11 | supervision.
12 I am not a direct relative, employee,
. 13 Jattorney or counsel of any of the parties, nor
14 la direct relative or employee of such attorney
15 tor counsel, and that I am not directly or
16 |indirectly interested in the matters in
17 |controversy.
18 In testimony whereof, I have hereunto set

19 {my hand and seal of Court this 15" day of June

20 |2009.
21 '
22 George B. Castro
23
24
1" 25
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Telephone: (671) 477-9891/4
Facsimile: (671) 472-260)

Nagatomo Yamnooka
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. Dear Mr. Ada:

Pursvant to yourre
Apnil 15, 2009, we are P

The Estate of Jose Martinez Torres (the “Estate™).

quest during the Ancestral Lands Commission (the*C

ommission”) hearing on
roviding the foliowing documents:
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refers to whatever is in the current in ventory, but excludes the future inventory.” Obviously, Commissioner
Eclavea’s concern s that the Ancestral Lands Commission gets the full benefit of their bargain. That is, they
will receive a full and complete release from the Estate, as he is acknowledging that the agreement is to
return the property with the condition that the Court approves the release of all current and fulure
properties which may come within the scope of the Commission’s inventory. Moreover, asecond issue
is raised by Mary Cruz stating that an attorney may be necessary to review the claim. You will note, that
neither Ms. Cruz, nor the Commission as a whole, ever decided to hire an attorney or bring this to the
attention of the Attorney General. Finally, you will note that it is Ms. Cruz herself who excecutes several
of the documents repeating and restating the agreement amongst the Commission and the Estate, to ensure
that the Ancestral Lands Commission receives the full benefit of their bargain;

4. The Marianas Variety Guam Edition Wednesday, October4, 2006 publishing of the Notice
of Award and request for any comments or objections in writing on or before Friday, October | 3, 2006;

5. The recorded Quitclaim Deed under Instrument No. 744340,

6. The Petition to Compromise and to Confirm Quitclaim Deed and Real Property Received
by the Estale through the Ancestral Lands Commuission filed in Probate Case No. PR 220-50 on June 12,
2007. Attached to the Petition is Exhibit “J”", which is the final written Decision and Order of the Ancestral
Lands Commission recorded with the Department of Land Management under Instrument No. 747755 and
executed by Anita F. Orlino and by Ronald T. Laguana for Maria G. Cruz;

7. The Order Approving Petition to Compromise and to Confirm Quitclaim Deed and Real
Property Received by the Estate through the Ancestral Lands Commission filed in Probate Case No.PR
220-50 on August 31,2007 and recorded with the Department of Land Management on September 10,
2007 under Instrument No. 761 145:

8. The September 26, 2007 letier from Mr. Yanza on behalf of Ms. Evelyn O'Kcefe
delivering a recorded copy of the Satisfaction and Release of Condition placed on Dced regarding Lot No.
Al-002, Al-002-1 {(formerly Lot No. 5037} and Lot No. Al-002-2(formerly Lot No. 50 12). Pleasc note
that the Satisfaction of Condition was recorded on the 26% day of September with the Department of Land
Management under Instrument No. 762017 and executed by Anita F. Orlino and Maria G. Cruz.

As you can see, the evidentiary matters which goto the issue of ownership and specificatly the issue
of whether or not the lands were covered under the Treaty of Paris between the United States and Spain
in 1898 were fully adjudicated and resolved in favor of the Estate on August 30,2006. You will note, that
the Ancestral Lands Commission has not been able to locate those transcripts. The evidence now
presented should give you a full picture of the history of what went on between September 20, 2006 until
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the Final Satisfaction of Condition executed by the Commission on September 25, 2007. Pursuant to
Exhibit *3", the Commissjon had fuli discussion, notice and understanding of the agreement between the
Estate and the Commission and as the evidence shows were only concerned with the release of all property
to which the Estate of Jose Martinez Torres may have aclaim whether that be in the current inventory of
the Commission or any future inventory of the Commission. The Estate, on August 30, 2007, complied
with the Commission’s condition and presented the extinguishment of claim to the Court, as well as a
multitude of exhibits including the lands received by the Estate as well as the Decision and Order of the
Ancestral Lands Commission. While we appreciate your concern and diligence with respect to the Estate’s
claim, you were misinformed and mislead by Mr. Bischoff to believe that some mistake occurred in the
progression of this case. As you can now see, this matter was fuily discussed, adjudicated and resolved
inthe Estate’s favor and the Commission was involved and informed in every step of the proccedings and
in fact signed off on each and every document with full notice and approval. Finally, we believe this gives
you a good picture that you can now sit and digest tor yourself. If you have any additional questions or
would like some additional documentation that we may have overlooked, pleasc [cel frec to contact my
. office with your specific request and we will marshal the documents for your review.

assume that my attendance at the Ancestral Lands Hearing set for June 19 will be unnecessary,
2009 as the full picturc and evidence is now hefore you and should be entered into the record by yourself
on behalf of the Commission.

Inclosing, I'would like to remind you that the mission of the Commission is toright the wrongs of
the past inflicted upon the Chamorro people by the United States Navy and the Federal Government.

.

Very truly yours,

seph C. Razzh

Enclosurcs.
(iss: Ronald T. Laguana
Maria G. Cruz
. James C. Matanane

Lydia M. Tyner
Ronald F. Eclavea
Joey Leon Guerrero
Eddie L.G. Benavente
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